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INTRODUCTION

This Article surveys enacted and pending revisions to the Official Code
of Georgia Annotated (O.C.G.A.) and decisions interpreting Georgia law
from June 1, 2012 through May 31, 2013.2
II.

RECENT LEGISLATION

A. Deductions from Employee's Earningsand Government Contracting
Effective July 1, 2013, employees have been afforded greater protection
from automatic deductions from their paychecks for payments of fees to
labor organizations.' Prior to the passage of House Bill 361,4 employees could not revoke automatic deductions from their paycheck until a
year after they requested them.' Therefore, an employee who left a
union would still be required to contribute to the union for up to one
year after the employee left the union. The amended law allows an
employee to stop automatic payments to labor organizations at any
time.' The bill also added a new code section to the O.C.G.A., which
details employers', employees', and labor unions' rights concerning
collective bargaining and unionization.'

1. Attorneys practicing labor and employment law have a multitude of reference
sources for recent developments in federal legislation and case law. See generally BARBARA
T. LINDEMAN & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW (C. Geoffrey Weirich
et al. eds., 4th ed. 2007 & Supp. 2009); THE DEVELOPING LABOR LAW (John E. Higgins Jr.
et al. eds., 5th ed. 2006 & Supp. 2011); Patrick L. Coyle et al., Labor and Employment,
Eleventh Circuit Survey, 63 MERCER L. REV. 1309 (2012); Bureau of Nat'l Affairs, Daily
Labor Report, BNA.com, available at http://www.bna.com (last visited July 30, 2013).
Accordingly, this Article is not intended to cover the latest developments in federal labor
and employment law. Rather, this Article only covers legislative and judicial developments
arising under Georgia state law during the survey period.
2. For an analysis of Georgia labor and employment law during the prior survey period,
see W. Melvin Haas m, et al., Labor and Employment Law, Annual Survey of Georgia
Law, 64 MERCER L. REV. 173 (2012).
3. O.C.G.A. § 34-6-25 (Supp. 2013).
4. Ga. H.R. Bill 361, Reg. Sess., 2013 Ga. Laws 623 (codified in relevant parts at
O.C.G.A. §§ 34-6-20, -20.1, -21, -25, -26 (Supp. 2013)).
5. O.C.G.A. § 34-6-25 (2008), amended by O.C.G.A. § 34-6-25 (Supp. 2013).
6. O.C.G.A. § 34-6-25(a) ("No employer shall deduct from the wages or other earnings
of any employee any fee, assessment, or other sum of money whatsoever to be held for or
to be paid over to a labor organization except on the written authorization of the employee.
Such authorization may be revoked at any time at the request of the employee.").
7. Ga. H.R. Bill 361 § 2 (codified at O.C.G.A. § 34-6-20.1).
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In House Bill 362,8 the Georgia General Assembly addressed unions
in another matter. The bill prohibits state and local governments from
requiring a business to have labor or collective bargaining agreements
to be eligible to bid on, or be awarded, government contracts.' Additionally, the bill prohibits state or local governments from requiring
businesses to enter into peace agreements with unions, except when
public health or safety is threatened. 0
Clarificationand Expansion of Illegal Immigration Legislation
During the survey period, Governor Deal signed legislation into law
that clarifies and expands the Illegal Immigration Reform and Enforcement Act of 2011.n Senate Bill 160,12 among other things, expands
the definition of "subcontractor" to include "person[s] or entit[ies] having
privity of contract with a contractor, subcontractor, or sub-subcontractor."" This definition, in conjunction with O.C.G.A. § 13-10-91(b)(1),' 4
requires all contractors who have contracts with state or local government agencies to participate in the federal E-Verify program."

B.

III.

PROPOSED LEGISLATION

Although not enacted in the 2013 Georgia legislative session, Georgia
House Bill 14916 would follow a trend seen across the country of
legislators protecting social media privacy." If enacted, the bill would

8. Ga. H.R. Bill 362 § 1, Reg. Sess., 2013 Ga. Laws 628 (codified at O.C.G.A. § 13-10-3
(Supp. 2013)).
9. Id.
10. Id.
11. Ga. S.B. 160, Reg. Sess., 2013 Ga. Laws 111 (codified in scatterred sections of the
O.C.G.A.). See W. Melvin Haas III et al., Labor and Employment Law, Annual Survey of
Georgia Law, 63 MERCER L. REv. 197, 199-200 (2011) (discussing the impact to private
employers of The Illegal Immigration Reform and Enforcement Act of 2011); see also Ga.
H.R. Bill 87, Reg. Sess., 2011 Ga. Laws 794 (codified as amended in scattered sections of
the O.C.G.A.).
12. Ga. S.B. 160, Reg. Sess., 2013 Ga. Laws 111 (codified as amended in scattered
sections of the O.C.G.A.).
13. Id. § 1 (codified in relevant part at O.C.G.A. § 13-10-90(6)). See also O.C.G.A. 1310-90(2) (Supp. 2013) ("'Contractor' means a person or entity that enters into a contract
for the physical performance of services.").
14. O.C.G.A. § 13-10-91(bXl) (Supp. 2013).
15. Id. ("A public employer shall not enter into a contract for the physical performance
of services unless the contractor registers and participates in the federal work authorization program .. . .").
16. Ga. H.R. Bill 149, Reg. Sess. (2013) (unenacted).
17. See, e.g., Wynter Allen, et al., American Bar Association Section of Labor and
Employment Law, Employment Rights and Responsibilities Committee, A Survey of State
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prohibit employers from requesting or requiring potential employees to
disclose their usernames or passwords for accounts on social media
sites.'" Although many employers may see this as inhibiting employers' rights, this could prevent costly discrimination litigation by
preventing employers from seeing the potential employee's race, marital
status, number of children, and other factors considered bases for
discrimination."
Another proposed bill, Georgia House Bill 290, 20 would allow
employees to use sick leave for the care of immediate family members.2 '
Advocates of the plan, dubbed the "Family Care Act," cite a need for
parents to care for children in situations where leave is not provided by
the Family and Medical Leave Act of 1993 (FMLA), 22 a situation most
recently brought to light in the H1N1 pandemic experienced in the past
couple of years." Opponents point to increased costs and reduced
efficiency due to absent workers, as well as losing jobs to countries
overseas, for reasons not to enact the bill.24

Laws Relating to Social Networking Privacy and Other Recent Developments in Workplace
Privacy Law (Mar. 19-23, 2013), available at http://www.americanbar.org/content/dam
/aba/eventslabor law/2013/03/employment rightsresponsibilitiescommitteemidwintermeet
ing/26_developments.authcheckdam.pdf
18. Ga. H.R. Bill 149 ("[The amendment] prohibit[s] employers from requesting or
requiring that an employee or applicant for employment disclose a username or password
for the purpose of accessing personal social media.").
19. See Jaikumar Vijayan, State social media privacy laws a mixed bag for businesses,
COMPUTER WORLD (May 15, 2013, 6:00 AM EDT), http://www.computerworld.com/s/article
/9239213/State_social media privacylawsamixed_bag-forbusinesses?taxonomyld=84&
pageNumber=1 ("[Clompanies may actually be better off not having access to a prospective
or current employee's personal social media account [as] [o]ften such accounts . .. contain
information on the individual's religious affiliation, ethnicity, race and other factors that
cannot be used in making a hiring decision.... If the company later declines a hiring
offer, or terminates an employee, they would be opening the door to numerous state and
federal anti-discrimination claims. . . .").
20. Ga. H.R. Bill 290, Reg. Sess. (2013) (unenacted).
21. Id.
22. 29 U.S.C. §§ 2601-2654 (2006 & Supp. III 2009).
23. Marianne DelPo Kulow, LegislatingA Family-FriendlyWorkplace: Should It Be
Done in the United States?, 7 Nw. J. L. & Soc. POL'Y 88 (2012) ("When the H1N1 flu
outbreak hit the United States in 2009, hundreds of communities took the draconian
measure of shuttering their schools for one or two weeks. Among the issues raised by the
school closures was a critical dilemma faced by working parents: How would they suddenly
provide unanticipated childcare?") (citations omitted).
24. Id. at 90-91 ("Corporate concerns regarding the increased cost and lost productivity
due to absent workers remain. Workers themselves may also worry that legally mandating
such measures will lead to 'offshoring' jobs.") (citations omitted).
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WRONGFUL TERMINATION

Employment At-Will

At-will employment refers to employment where either an employer
or an employee may terminate at any time with or without cause.2
Employment at-will in other jurisdictions may be weakening, 26 but in
Georgia the presumption remains that all employment is at-will unless
a statutory or contractual exception exists. "ITIhis bar to wrongful
discharge claims in the at-will employment context 'is a fundamental
statutory rule governing employer-employee relations in Georgia.'" 8
Particularly, O.C.G.A. § 34-7-129 provides that "[aln indefinite hiring"
is at-will employment.o The definition of an indefinite hiring includes
contract provisions specifying "'permanent employment,"employment for
life,' [and] 'employment until retirement."'"
Further, a contract
specifying an annual salary does not create a definite period of
employment.3 2 Further, if an employment contract does specify a
definite period of employment, any employment beyond that period
becomes employment at-will, subject to discharge without cause."
Regardless of an employer's motives, the general rule in Georgia
allows the discharge of an at-will employee without creating a cause of
action for wrongful termination.' Oral promises between an employer

25.

BLACK'S LAW DICTIONARY 604 (9th ed. 2009).

26. Haas, supra note 2, at 175 & n.14 ("[Tihe employment at-will doctrine is weakening
in many jurisdictions.") (alteration in original).
27. E.g., Wilson v. City of Sardis, 264 Ga. App. 178, 179, 590 S.E.2d 383, 385 (2003)
("In the absence of a contractual or statutory 'for cause' requirement, however, the
employee serves 'at will' and may be discharged at any time for any reason or no reason
28. Reid v. City of Albany, 276 Ga. App. 171, 172, 622 S.E.2d 875, 877 (2005) (quoting
Reilly v. Alcan Aluminum Corp., 272 Ga. 279, 280, 528 S.E.2d 238, 240 (2000).
29. O.C.G.A. § 34-7-1 (2008).
30.

Id.

31. Ga. Power Co. v. Busbin, 242 Ga. 612, 613, 250 S.E.2d 442, 443-44 (1978).
32. Ikemiya v. Shibamoto Am., Inc., 213 Ga. App. 271,273, 444 S.E.2d 351, 353 (1994)
(quoting Gatins v. NCR Corp., 180 Ga. App. 595, 597, 349 S.E.2d 818, 820 (1986)).
33. Schuck v. Blue Cross & Blue Shield of Ga., Inc., 244 Ga. App. 147, 148, 534 S.E.2d
533, 534 (2000).

34. H&R Block E. Enters., Inc. v. Morris, 606 F.3d 1285, 1294 (11th Cir. 2010) (quoting
Nida v. Echols, 31 F. Supp. 2d 1358, 1376 (N.D. Ga. 1998)); Fink v. Dodd, 286 Ga. App.
363,365,649 S.E.2d 359, 362 (2007) (quoting Jellico v. Effingham Cnty., 221 Ga. App. 252,
253, 471 S.E.2d 36 (1996)) ("The employer] with or without cause and regardless of its
motives may discharge the employee without liability.") (alteration in original).
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and employee will not modify the relationship between the two; absent
a written contract, an employee's status remains at-will. 5
The Georgia Court of Appeals continued to uphold Georgia's at-will
doctrine during the survey period and construed waivers of the doctrine
narrowly.36 In Poole v. In Home Health," Home Health (IHH) offered
the prospective employee, Poole, a job at its Athens hospice location."
IHH told Poole that it intended to hire for a full-time position, when in
actuality IHH had already decided to close its Athens location. IHH
extended an offer to Poole and confirmed that she would start on August
6, 2009. Poole resigned from her then-current job. On August 5, 2009,
IHH requested that Poole wait until August 13 to start. Right before
Poole started working, IHH told her it was closing the facility. Poole
filed suit against IHH. The Superior Court of Fulton County granted
IHH's motion for judgment on the pleadings, finding that the offer of
employment was not enforceable under Georgia law as it contained no
definite time of employment."
The court of appeals affirmed the
decision.40
On appeal, the court held that the offer did not state a length of time
and was therefore terminable at will." Poole argued that public policy
and equity granted a waiver to Georgia's at-will employment doctrine."
The court disagreed, stating that the statutory language was clear and
that "judicially created exceptions" were not favored. 3 Finally, the
court did not find the appellant's argument that other jurisdictions have
created waivers to their at-will doctrines remotely convincing."
Georgia's at-will employment stands firmly entrenched in legislative and
judicial authority, and exceptions or waivers do not seem likely in the
near future."

35. Balmer v. Elan Corp., 278 Ga. 227, 228-29, 599 S.E.2d 158, 161 (2004).
36. See, e.g., Poole v. In Home Health, 321 Ga. App. 674, 742 S.E.2d 492 (2013).
37. 321 Ga. App. 674, 742 S.E.2d 492 (2013).
38. Id. at 675, 742 S.E.2d at 493.
39. Id.
40. Id. at 676, 742 S.E.2d at 494.
41. Id.
42. Id.
43. Id. (quoting Reilly, 272 Ga. at 279-80, 528 S.E.2d at 239-40) ("Although there can
be public policy exceptions to the doctrine, judicially created exceptions are not favored,
and Georgia courts thus generally defer to the legislature to create them.").
44. Id. at 676, 742 S.E.2d at 494 (2013) (holding that "[mioreover, while Poole argues
that other jurisdictions have created exceptions to their at-will employment doctrines, this
is 'of no consequence because in Georgia this rule is statutory'" (quoting Balmer, 278 Ga.
at 230, 599 S.E.2d at 162)).
45. The court stated that the doctrine of at-will employment is firmly entrenched in
legislative authority:

2013]1
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Burdens of Proofand Unemployment Benefits

Under Georgia law, "an individual shall be disqualified for unemployment benefits if he or she was discharged 'for failure to obey orders,
rules, or instructions or for failure to discharge the duties for which the
individual was employed as determined by the [Georgia] Commissioner
[of Labor] according to the circumstances in the case."" Furthermore,
if an employee fails to follow a "specific, equitably applied and reasonable rule," the employee may be terminated without benefits.
However, for the employer lawfully to deny unemployment benefits, the
employee needs to know-or should have reasonably known-of the
employer's rule, and the rule needs to be lawful and related to the job
environment and performance.'

In Fulton County School District v. Hersh," the Georgia Court of
Appeals addressed the burden of proof on the employer to deny
unemployment benefits after termination.'o The appellee in Hersh was
a seventh grade teacher who showed her "gifted" class a nine-minute
YouTube clip from the movie Amistad to assist in her lesson about the
transcontinental slave trade. The Fulton County School District
maintained a policy that required a middle school teacher to obtain
parental consent before showing a VHS or DVD with a rating of or over
PG. The school district asked Hersh to resign because she did not obtain
parental consent before she showed the clip, in accordance with school
policy." Hersh requested a fair dismissal hearing before a tribunal

Georgia courts have refused to acknowledge any exceptions not encompassed by
O.C.G.A. § 34-7-1, and in the absence of any express statutory provision for such
a civil remedy, we decline to create judicially such a remedy. Courts may
interpret laws, but may not change them. These inadequacies in our existing law,
however, if they be such, cannot be supplied by the courts, and may only be
corrected by the General Assembly.
Id. at 676, 742 S.E.2d at 494 (quoting Balmer, 278 Ga. at 230, 599 S.E.2d at 158).
46. Fulton Cnty. Sch. Dist. v. Hersh, 320 Ga. App. 808, 811-12, 740 S.E.2d 760, 763
(2013) (alteration in orginal) (quoting O.C.G.A. § 34-8-194(2)(A) (2008)).
47. Id. at 812, 740 S.E.2d at 763 (emphasis omitted) (quoting Millen v. Caldwell, 253
Ga. 112, 114, 317 S.E.2d 818, 820 (1984)).
48. JAMES W. WIMBERLY JR., GEORGIA EMPLOYMENT LAW § 6:4 (4th ed. 2008 & Supp.
2013); see also GA. COMP. R. & REGS. 300-2-9-.01 (1998).
49. 320 Ga. App. 808, 740 S.E.2d 760 (2013).
50. Id. at 813, 740 S.E.2d at 764.
51. Id. at 809-10, 740 S.E.2d at 761-62 ("The guidelines state that 'VHS [or] DVD rated
PG, PG13, or R may not be shown without prior written permission from the principal.'
The guidelines further state that 'VHS [or] DVD, rated PG or PG13, requires parental
permission to be shown at the elementary or middle school levels. R-rated VHS [or] DVD
cannot be shown at the high school level without parental permission.'" (quoting the school
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instead of resigning; at the hearing, the school found that Hersh
displayed a "profound lack of judgment" and violated school policy."
Hersh countered that the policy explicitly stated "VHS or DVD," and she
did not think it applied to internet clips. The school district terminated
her nonetheless. When Hersh applied for unemployment benefits, the
school district responded that she had been discharged for violating the
district's rules and was ineligible for benefits. An administrative
hearing officer of the Georgia Department of Labor (DOL) subsequently
denied her claim, and the DOL Board of Review affirmed.5 3
Hersh appealed the board's determination to the Superior Court of
Fulton County." The superior court found that Hersh had not intentionally violated the school policy, overruling the board's decision.55
The school district appealed the superior court's decision, which the
court of appeals reversed in part and affirmed in part." In determining whether denial of benefits was proper, the court stated that "[an
employer must demonstrate that the termination was caused by 'the
deliberate, conscious fault' of the employee before he or she may be
disqualified from receiving unemployment benefits." The court went
on to say that the DOL's hearing officer could not deny benefits simply
because the employee "should have reasonably known" of the policy or
procedure, but that the employer must show by a preponderance of the
evidence that the employee's fault was deliberate and conscious." The
decision makes it clear that the burden of proof in disqualifying a former
employee from unemployment benefits lies with the employer.

C. Breach of Contract
Georgia continues to apply the basic rules of contract law in creating
and enforcing a valid employment contract." Further, for an employment contract to be valid, the terms must define the nature of the
services to be performed, the place of employment, the time period for
which the employee is to work, and the compensation to be owed to the

district's guidelines for showing movies in classrooms)).
52. Id. at 809, 740 S.E.2d at 762.
53. Id. at 810-11, 740 S.E.2d at 762-63.
54. Id. at 811, 740 S.E.2d at 763.
55.

Id.

56. Id. at 808, 740 S.E.2d at 761.
57. Id. at 812, 740 S.E.2d at 764 (quoting Barron v. Poythress, 219 Ga. App. 775, 776,
466 S.E.2d 665, 666 (1996)).
58. Id. at 812-13, 740 S.E.2d at 764.
59. WIMBERLY, supra note 48, § 2:1.

2013]

LABOR & EMPLOYMENT LAW

165

employee."o
In addition, an employment contract's enforceability
requires sufficient definitiveness in the terms of the contract.6 '
During the survey period, the Georgia Court of Appeals applied basic
contract rules, including Georgia's contract law on damages, to the
litigation of employment contracts. In Crippen v. Outback Steakhouse
International,L.P," the court examined whether a former employee
had violated his employment contract, and if so, what remedies were
available to the employer.6 3 Crippen had worked through the ranks of
the popular restaurant Outback Steakhouse (Outback)," starting as a
server and bartender, until he was appointed vice president of operations
of the Asia Pacific Market in 2002, living in Japan and Hong Kong. In
2008 and 2009, while still working for Outback, Crippen acquired an
interest in various suppliers for the restaurants, as well as minority
interests in the restaurants themselves. When Crippen was promoted
to Senior Vice President of Operations in Atlanta, Outback offered
Crippen an employment contract, which he signed on January 1, 2010.
The employment contract did not allow Crippen to own interest in the
restaurants.65
When Outback discovered Crippen's investments through an internal
investigation, it terminated his employment. Outback sued Crippen for,
among other things, violating his employment agreement. The Superior
Court of Fulton County granted summary judgment to Outback
concerning the breach of the employment agreement, breach of fiduciary
duty, and fraud. Crippen appealed.66
The appellate court affirmed the superior court's grant of summary
judgment in part and reversed it in part.6 At the trial level, Crippen
contended the employment agreement was vague and was therefore not

60. Id.
61. Id.
62. 321 Ga. App. 167, 741 S.E.2d 280 (2013).
63. Id. at 167-69, 741 S.E.2d at 280-82.
64. Forbes listed Outback seventh among national chains in popularity, no doubt
attributed in part to its delicious, albeit caloric, "bloomin' onion." See, e.g., Nadia
Arumugam, America's Best Chain Restaurants,FORBES, Sept. 30, 2011, 10:55AM, available
at http://www.forbes.com/pictures/ejeg45glj/outback-steakhouse/.
65. Crippen, 321 Ga. App. at 168-69, 741 S.E.2d at 281-82 (2013) (reciting the
employment agreement's provision that the appellant could not "individually or jointly with
others, directly or indirectly, whether for [his] own account or for that of any person or
entity, engage in or own or hold any ownership interest in any person or entity engaged
in a restaurant business." (quoting Crippen's employment agreement) (alteration in
original)).
66. Id.
67. Id. at 167, 741 S.E.2d at 281.
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The court of appeals determined that Crippen had
enforceable."
violated the employment agreement, holding that it was not vague."
The court noted that while owning interests in the restaurants before
the employment agreement was not prohibited, continuing to own an
interest thereafter was in direct violation of the agreement." Crippen
also claimed that even if he had violated the employment agreement,
Outback would not be entitled to damages because it had not been
damaged by his violation.' The court reiterated that basic contract
principles are applied when considering employment agreements,"
stating that even if there had not been actual damage, Outback could
recover nominal damages to cover the cost of litigation."

D. Georgia Whistleblower Act
Under the Georgia Whistleblower Act," "[n]o public employer shall
retaliate against a public employee for disclosing a violation of or non[]compliance with a law, rule, or regulation to either a supervisor or a
government agency."" In Fulton County v. Colon," employees Warren and Colon filed an action under the Whistleblower Act in the
Superior Court of Fulton County, claiming retaliation after they reported
that officials were violating laws, rules, and regulations, as well as
wasting and abusing public money. Specifically, the employees claimed
that the County terminated Warren's employment and demoted Colon
in retaliation. They sought compensatory damages and other relief
provided under the Whistleblower Act."

68. Outback Steakhouse Int'l, LP v. Crippen, 2012 WL 6215560 (Ga. Super. May 4,
2012) ("Mr. Crippe[n] responds that the terms of the 2010 Employment Agreement are
vague, and furthermore, that [Outback] cannot prove its damages with specificity.").
69. Crippen, 321 Ga. App. at 169, 741 S.E.2d at 282.
70. Id. ("[WIhile owning an interest in and consulting with other restaurant[-]related
businesses could not have been a violation of the [elmployment [algreement before it was
executed, continuing to own that interest thereafter was prohibited.").
71. Id. at 170, 741 S.E.2d at 282.
72. Id. The court relied on O.C.G.A. § 13-6-6 in support of affirming the award of
damages to Outback, stating, "In every case of breach of contract the injured party has a
right to damages, but if there has been no actual damage, the injured party may recover
nominal damages sufficient to cover the costs of bringing the action." O.C.G.A. § 13-6-6
(2010).
73. Crippen, 321 Ga. App. at 170, 741 S.E.2d at 282 (quoting O.C.G.A. § 13-6-6).
74. O.C.G.A. § 45-1-4 (Supp. 2013).
75. Id. See also WIMBERLY, supra note 48, § 7.27 (Supp. 2013) (providing both a brief
history and an interpretation of the Georgia Whistleblower Statute).
76. 316 Ga. App. 883, 730 S.E.2d 599 (2012).
77. Id. at 883, 730 S.E.2d at 600-01; see also O.C.G.A. § 45-1-4(e), (f).
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Sovereign immunity from claims is granted to all counties unless "an
[alct of the General Assembly ... specifically provides that sovereign
immunity is ... waived," according to the Georgia Constitution.78 The
Georgia Supreme Court has stated that courts should not imply waivers
where none exist. 79 In Colon, Fulton County asserted that the Whistleblower Act cannot waive sovereign immunity, because the statute does
not "expressly" provide for a waiver.o The Georgia Court of Appeals
disagreed, stating that although the terms "sovereign immunity" and
"waived" were not in the statute, the constitution did not require that
the act "expressly" state that sovereign immunity be waived.8 '
Consequently, it held that where a statute "creates a right of action
against the state [that] can result in a money judgment against the state
treasury ... the legislative act must be considered a waiver of the state's
sovereign immunity."82
However, the court of appeals stated that the superior court erred in
its interpretation of O.C.G.A. § 45-1-4." The superior court determined
that as long as the appellants asserted causes of action "on the basis
that they disclosed .

.

. County violations of a law, rule, or regulation,"

regardless of whether they were based on fraud, abuse, or waste in
connection with state programs and operations, then the appellants had
a viable claim.'
In contrast, the court of appeals, extending the
Whistleblower Act to the broadest interpretation possible, held that
appellants could only assert a claim under the Act "to the extent that
their complaints related to a state-funded program or operation under
the jurisdiction of the County."'
V. NEGLIGENT HIRING AND RETENTION

employer is bound to exercise
Under O.C.G.A § 34-7-20,86 a[t]he
ordinary care in the selection of employees and not to retain them after
knowledge of incompetency." The Georgia Court of Appeals has held

78. GA. CONST. art. I, § 2, 1 9(e). See also Gilbert v. Richardson, 264 Ga. 744, 745-46,
452 S.E.2d 476, 478 (1994).
79. City of Atlanta v. Gilmere, 252 Ga. 406, 409, 314 S.E.2d 204, 206 (1984) (holding
that "[i]mplied waivers of governmental immunity should not be favored.").
80. Colon, 316 Ga. App. at 884-85, 730 S.E.2d at 601.
81. Id.
82. Id. at 885, 730 S.E.2d at 601 (emphasis omitted) (quoting Williamson v. Dep't of
Human Res., 258 Ga. App. 113, 115, 572 S.E.2d 678, 681 (2002)).
83. O.C.G.A. § 45-1-4 (Supp. 2013); Colon, 316 Ga. App. at 884-85, 730 S.E.2d at 601.
84. Colon, 316 Ga. App. at 884-85, 730 S.E.2d at 601.
85. Id. at 888, 730 S.E.2d at 604.
86. O.C.G.A § 34-7-20 (2008).
87. Id.
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that this statute imposes a duty on the employer to "warn other
employees of dangers incident to employment that 'the employer knows
or ought to know but [that] are unknown to the employee."' 88 To
sustain an action for negligent hiring or retention, the plaintiff must
show that the employer hired an individual whom "the employer knew
or should have known posed a risk of harm to others where it [was]
reasonably foreseeable from the employee's tendencies or propensities
that the employee could cause the type of harm sustained by the
plaintiff."" Typically, "the determination of whether an employer used
ordinary care in hiring an employee is a jury issue,"o and is only a
question of law "'where the evidence is plain, palpable and undisputable.') 9 1
During the survey period, the court of appeals, in Tomsic v. Marriott
International,Inc.," affirmed the need for a causal connection between
an employer's alleged failure to properly investigate and the injuries
sustained by the customer."
In Tomsic, the appellant received a
massage from a hotel therapist, who she contends made her so relaxed
she could barely speak. The employee then placed his hands around her
neck and sexually assaulted her.94
The appellant claimed that Marriott, among other things, was
negligent in hiring and retaining the employee. In support of her claim,
the appellant presented evidence that although Marriott pulled the
employee's criminal background, it only checked for felonies, not
misdemeanors. Had Marriott checked for misdemeanors, it would have
found violations for public drunkenness, as well as two incident reports
related to an accusation of a simple assault against the employee's
former girlfriend, along with a domestic dispute with the same
girlfriend.s The court did not address the issue of whether checking
for misdemeanors was reasonable, but it did determine that the simple
assault (the only relevant misdemeanor to the negligent hiring and
retention claim) did not indicate that the employee had tendencies to

88. Tecumseh Prods. Co. v. Rigdon, 250 Ga. App. 739, 740, 552 S.E.2d 910, 912 (2001)
(quoting O.C.G.A § 34-7-20).
89. Munroe v. Universal Health Servs., Inc., 277 Ga. 861, 863, 596 S.E.2d 604, 606
(2004) (internal quotation marks omitted).
90. Tecumseh, 250 Ga. App. at 741, 552 S.E.2d at 912.
91. Munroe, 277 Ga. at 864,596 S.E.2d at 607 (quoting Robinson v. Kroger Co., 268 Ga.
735, 739, 493 S.E.2d 403, 408 (1997)).
92. 321 Ga. App. 374, 739 S.E.2d 521 (2013).
93. Id. at 374, 739 S.E.2d at 525.
94. Id. at 375, 739 S.E.2d at 525 (stating the employee "touched her breasts and
genitals, forced her to touch his naked testicles, and ejaculated into her mouth").
95. Id. at 381, 739 S.E.2d at 529.
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sexually assault individuals, and therefore was not causally related to
the injury at issue." Ultimately, the court held that Marriott was not
negligent for failing to conduct a background check that did not include
past misdemeanors."
Tomsic touches on a hot topic of employment law related to criminal
charges and background checks. On April 25, 2012, the Equal Employment Opportunity Commission (EEOC) stated that the use of criminal
convictions "may, in some instances, violate the prohibition against
employment discrimination under Title VII of the Civil Rights Act of
1964."98 In essence, the EEOC has found that because minorities are
more likely to be arrested without conviction, employment disqualification based on criminal background has a disproportionate effect on
minorities.9" The EEOC does allow the use of criminal backgrounds if
the employer can show a business necessity for the background
check.10
As Tomsic demonstrates, however, failure to obtain a
criminal background could lead to liability in a costly negligent hiring

96. Id. at 381, 739 S.E.2d at 530. The court stated:
For purposes of our analysis we do not need to consider whether or not it would
have been reasonable for Marriott to incur the time and expense of searching for
misdemeanor convictions and police incident reports on its massage therapists
applicants, although we strongly question whether such steps would have been
reasonable in this case. But even if Tomsic presented a fact question on this
point, the information that Tomsic argues these measures would have uncovered
about Sumner does not demonstrate that he had "tendencies or propensities that
[he] could cause the type of harm sustained by [Tomsic]."
Id. (alterations in original) (quoting Munroe, 277 Ga. at 863, 596 S.E.2d at 606) (internal
quotation omitted).
97. Id. at 383, 739 S.E.2d at 531 (upholding the trial court's directed verdict on the
negligent hiring and retention claim).
98. EEOC Enforcement Guidance N-915.002, ConsiderationofArrest and Conviction
Records in Employment Decisions Under Title VII of the Civil Rights Act of 1964, (2012),
2012 WL 1499883 [hereinafter EEOC Guidance]. See also 42 U.S.C. § 2000e-2(a)(1) (2012)
(stating, "It shall be an unlawful employment practice for an employer ... to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employment, because
of such individual's race, color, religion, sex, or national origin.").
99. EEOC Guidance, 2012 WL 1499883 at *3 (stating "Arrest and incarceration rates
are particularly high for African American and Hispanic men. African Americans and
Hispanics are arrested at a rate that is [two] to [three] times their proportion of the
general population. Assuming that current incarceration rates remain unchanged, about
[one] in [seventeen] White men are expected to serve time in prison during their lifetime;
by contrast, this rate climbs to [one] in [six] for Hispanic men; and to [one] in [three] for
African American men." (citations omitted).
100. Id. at *8.
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or retention suit.10 1 These conflicting doctrines-tort liability and
equal employment opportunity-will only become more interesting to
watch as further litigation arises.
VI.

RESPONDEAT SUPERIOR

A.

Overview
Under the doctrine of respondeat superior, an employer may be held
vicariously liable for the negligence or intentional torts of employees
committed within the scope of their employment.102 To hold an
employer vicariously liable for the torts of an employee, the following
two elements must be established: (1) the employee was acting in
furtherance of the employer's business; and (2) the employee was acting
within the scope of the employer's business.'
B. Borrowed Servant
In Hendley v. Evans,104 the Georgia Court of Appeals elaborated on
the borrowed servant doctrine, clarifying that when a plaintiff brings a
cause of action against the negligent party's employer, the employer may
be vicariously liable-even in the operating room.'
In Hendley, the
patient, Joan Hendley, was undergoing a heart catheterization procedure
when her blood pressure dropped and one of her blood vessels collapsed.
Dr. Evans, who was performing the procedure, along with the staff in
the operating room, performed CPR and eventually intubated her-not
before her oxygen levels dropped to dangerous levels, though. Over the
next few weeks, Hendley's health did not improve, and she eventually
underwent a tracheotomy, losing her voice box.106
The Hendleys brought suit against Dr. Evans and the hospital
personnel in the operating room, claiming that Evans was vicariously
liable for the acts and omissions of hospital personnel. The State Court
of Lowndes County failed to instruct the jury on the issue, and the
Hendleys appealed the verdict.o' The court of appeals disagreed with

101. See Terence G. Connor & Kevin J. White, The Consideration of Arrest and
Conviction Records in Employment Decisions:A Critiqueof the EEOC Guidance, 43 SETON
HALL L. REV. 971 (2013), for a thorough discussion on the April 25, 2012 EEOC
Enforcement Guidance and its relationship to negligent hiring and retention.
102. CHARLEs R. ADAMS III, GEORGIA LAW OF TORTS § 7:2 (2012-2013 ed.).
103. Id.
104. 319 Ga. App. 310, 734 S.E.2d 548 (2012).
105. Id. at 314, 734 S.E.2d at 553.
106. Id. at 310-11, 734 S.E.2d at 550-51.
107. Id. at 310, 734 S.E.2d at 550.
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the state court, stating that Evans was potentially liable for the actions
of those in the operating room under the well-established borrowed
servant doctrine.108 On appeal, Evans argued that the borrowed
servant doctrine "may only be used defensively by a party seeking to
transfer vicarious liability to another party."109 The Court stated that
"[olutside . . . the operating room context ... an employer could be
vicariously liable on a plaintiffs claim based on the negligence of a
borrowed servant," and therefore the same law applies inside the
operating room."10
VII.

RESTRICTIVE COVENANTS

A. Overview
One of the recent major developments in Georgia's labor and
employment law was the Georgia constitutional amendment authorizing
the enforcement of restrictive covenants that restrain future employment
in a reasonable manner."' Prior to this amendment, courts upheld
non-compete agreements that merely placed a partial restraint on
trade." 2 However, agreements that placed general restraints on trade
were void as against public policy."' Prior to the amendment, courts
disfavored non-compete agreements on contractual relations because any
restriction on trade reduced competition."' The Georgia Court of
Appeals has also recognized that the new amendment does not apply to
restrictive covenants that predate the amendment."' For these prior
covenants, a non-compete agreement is valid as a partial restraint on
trade when the agreement is specific and reasonable in regard to
duration, territorial coverage, and the scope of activities prohibited."'

108. Id. at 312, 734 S.E.2d at 551. For a general overview of the development and
application of the borrowed-servant doctrine, see ADAMS, supra note 102, § 7-4.
109. Hendley, 319 Ga. App. at 313, 734 S.E.2d at 552.
110. Id. at 314, 734 S.E.2d at 553.
111. GA. CONST. art. III, § 6, 1[ 5(cX3); see also O.C.G.A. § 13-8-50 (2010 & Supp. 2012).
See Haas, supra note 2, at 182-86, for a more in-depth legislative and political history of
the restrictive covenant constitutional amendment.
112. WIMBERLY, supra note 48, § 2:10, at 108.
113. O.C.G.A. § 13-8-2(a)(2) (2010 & Supp. 2013).
114. WIMBERLY, supra note 48, § 2:10, at 107.
115. Cox v. Altus Healthcare & Hospice, Inc., 308 Ga. App. 28, 30, 706 S.E.2d 660, 664
(2011).
116. Id. at 31, 706 S.E.2d at 664; see also W.R. Grace & Co. v. Mouyal, 262 Ga. 464,
465, 422 S.E.2d 529, 531 (1992).
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B. Inevitable Disclosure and Trade Secrets
In Holton v. Physician Oncology Services, LP,"' the Georgia Supreme Court addressed whether the doctrine of inevitable disclosure
constituted an independent claim under which an employee may be
enjoined from working for an employer and disclosing trade secrets in
the context of a restrictive covenant."s In Holton, the appellant was
hired by Physician Oncology Services, LP as the vice president and chief
operating officer of its radiation therapy services company in the metroAtlanta area. As part of his employment, the appellant executed an
agreement that included a one-year non-compete covenant "in which he
agreed not to provide similar services to a competing business within a
In
[twenty-five] mile radius of the seven company locations.""e
January of 2011, the company merged with Vantage Oncology, LLC
(Vantage). On October 4th, Vantage terminated Holton's employment
without cause, effective immediately. 20
One month later, Holton obtained employment at Ambulatory
Services of America, Inc., becoming the chief executive officer of its
radiation oncology business, Radiation Oncology Services of America,
Inc. (ROSA), which was a direct competitor of Vantage and which had
four centers within Holton's noncompete area. Vantage sought an
interlocutory injunction, alleging that Holton "had violated his non[]compete and confidentiality covenants, misappropriated trade secrets
... and would inevitably disclose and use Vantage's trade secrets." 2 '
The Superior Court of Fulton County granted Vantage's injunction.'2 2
Holton appealed, and the court of appeals transferred to the Georgia
Supreme Court because the case concerned the legality of equitable
relief.2 '
The supreme court considered two issues: (1) whether the non-compete
agreement was valid in Georgia; and (2) whether Vantage would prevail
on the inevitable-disclosure claim.'" The first issue was held moot
because the one-year restrictive covenant had ended, and the court then
turned to Vantage's inevitable-disclosure claim. 2 s

117.
118.
119.
120.
121.
122.
123.
124.
125.

292 Ga. 864, 742 S.E.2d 702 (2013).
Id. at 864, 742 S.E.2d at 703.
Id.
Id. at 865, 742 S.E.2d at 703.
Id.
Id.
Id.
Id. at 866, 742 S.E.2d at 704.
Id.
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'"The inevitablel-disclosure doctrine provides that 'a plaintiff may
prove a claim of trade secret misappropriation by demonstrating that [a]
defendant's new employment will inevitably lead him to rely on the
plaintiff's trade secrets."'l 26 The inevitable-disclosure doctrine can also
"extend a covenant not to compete beyond the time negotiated by the
parties." 27 Vantage argued that Holton's knowledge of its expansion
plan, as well as major company initiatives, would ultimately lead to
their disclosure if Holton continued working for ROSA. Vantage also
cited Essex Group, Inc. v. Southwire Co.,128 where the Georgia Supreme Court held that an intimate knowledge of software was a trade
secret and subsequently upheld an injunction prohibiting employment
for the competitor.129 Vantage argued that because the supreme court
applied the inevitable-disclosure doctrine in Essex, the same logic and
rule should be applied in the instant case.130 The court ultimately
rejected Vantage's argument on the grounds that Georgia had not
adopted the inevitable-disclosure doctrine, and that it is not an
"independent claim under which a trial court may enjoin an employee
from . .. disclosing trade secrets."' 3 1
C.

UnreasonableRestrictive Covenants
In Carson v. Obor Holding Co., LLC,"12 the court of appeals determined what language makes a restrictive covenant unreasonable under
the old law.113 The appellant, Carson, was a member of Obor Holding
Company, LLC (Obor Holding), and a former employee of its whollyowned subsidiary, Obor Digital, LLC. After constructive discharge, the
employee filed suit against the corporation, seeking an injunction to keep
it from enforcing the restrictive covenants contained in the operating
agreement against him. Obor Holding moved to dismiss the complaint,
citing the forum-selection clause that stated that all disputes had to be
litigated in Florida. The Superior Court of Fulton County granted Obor
Holding's motion to dismiss, and Carson appealed.3

126. Id. at 868, 742 S.E.2d at 705 (quoting PepsiCo, Inc. v. Redmond, 54 F.3d 1262,
1269 (7th Cir. 1995)).
127. Id. at 868, 742 S.E.2d at 703.
128. 269 Ga. 553, 501 S.E.2d 501 (1998).
129. Holton, 292 Ga. at 869, 742 S.E.2d at 706 (citing Essex Group, Inc., 269 Ga. at 555,
501 S.E.2d at 503).
130. Id.
131. Id. at 870, 742 S.E.2d at 706.
132. 318 Ga. App. 645, 734 S.E.2d 477 (2012). See also Crystal J. Clark, Business
Associations,2013 Annual Survey of Georgia Law, 65 MERCER L. REv. 55 (2013).
133. Id. at 648, 734 S.E.2d at 481.
134. Id. at 645-46, 734 S.E.2d at 479-80.
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The court of appeals first considered the forum-selection clause of the
covenant in determining whether the entire restrictive covenant should
be upheld.a' To prove that the forum-selection clause was invalid,
Carson had to show a persuasive reason why it should not have been
To establish a persuasive reason, the court could look at
enforced.'
whether the restrictive covenant violated Georgia's public policy in place
during the time of the covenant, which considered whether a partial
restraint on trade was unreasonable.a 7
When evaluating the restrictive covenant, the court considered: (1) the
duration; (2) territorial coverage; and (3) the "scope of the activity
prohibited by the covenant." 3 In analyzing the restrictive covenant,
the court held that the language "in perpetuity" was an unreasonable
duration, and that "contacting any client or prospect of the company"
without language limiting the territorial coverage of the covenant was
"impermissibly overbroad."' 3 The court determined that the covenant
was unenforceable as it violated Georgia's public policy at the time it
was executed and therefore the forum-selection clause was also
invalid.1o The court of appeals reversed the superior court's dismissal
of Carson's complaint."'
VIII.

CONCLUSION

As this Article demonstrates, the issues arising under Georgia law are
becoming progressively more challenging each year, with the growing
overlap between state and federal issues, as well as growing state
regulations, adding to the challenge. Regardless of whether a practitioner specializes in state, federal, administrative, or other matters
pertaining to labor and employment law, it is important to recognize and
stay abreast of the ever-evolving trends, policies, cases, and state and
federal guidelines.

135. Id. at 645-46, 734 S.E.2d at 480. The clause required all litigation to take place
in Orange County, Florida. Id.
136. Id. at 648,734 S.E.2d at 481 ("Thus, the party seeking to avoid such a clause must
show a compelling reason why it should not be enforced.").
137. Id.
138. 318 Ga. App. at 648, 734 S.E.2d at 481.
139. Id. at 649-52, 734 S.E.2d at 482-84 "'[T]he non[-]compete clause is prima facie
unreasonable because by restricting activity in the entire country, it contains no legitimate
territorial restriction... . Moreover, the clause is overbroad because it effectively bars
Carson from working in any capacity for, owning any interest in, or serving on the board
of any competitor of [the employer].'" (citations omitted).
140. Id. at 654, 734 S.E.2d at 485.
141. Id.

