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Comment

Inconsistencies in Georgia's Sex-Crime
Statutes Teach Teens that Sexting is Worse
than Sext

'S]exting ...
has become today's new first base.
[Ilt's becoming a part of growing up."
I.

INTRODUCTION

Jack and Jane are high school sweethearts. Jane is a sixteen-year-old
high school junior, and Jack is a nineteen year old freshman in college.
Last night, the teenage couple had sexual intercourse. Tonight, they
decide to send sexually suggestive photographs to each other using their
cell phones. Neither Jack nor Jane sent the photographs to anyone else.
In Georgia, no crime was committed by either of them when they had
sexual intercourse because Jane is over the age of sixteen. But, Jack
committed a misdemeanor of high and aggravated nature when he sent

t. I want to give special thanks to Professor Jessica Feinberg at the Mercer University
School of Law for her help with this Comment. I am immensely grateful for her input and
support and for the opportunity to work closely with her through the many drafts of this
Comment. Also, great thanks to Cory P. DeBord, attorney at law in Canton, Georgia, for
opening my eyes to this inconsistency in Georgia law and for providing advice and
knowledge through his expertise.
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a sexually explicit photograph of himself to Jane. After he receives the
sexually explicit picture of Jane, he will have committed a felony if he
decides to save the photograph onto his cell phone or computer. Jane has
committed a simple misdemeanor for taking and sending her picture, but
committed no crime by receiving and saving Jack's picture.
This scenario demonstrates the major inconsistency in Georgia's
statutory scheme relating to minors engaging in sexually-related
conduct. The couple can have sex without any legal repercussions
because the legal age of consent in Georgia is sixteen years old;' thus,
Jane can legally consent to engaging in any type of in-person physical
conduct that she wishes, regardless of her partner's age. 2 However, a
major issue arises when that same sixteen-year-old sends sexually
explicit photographs of herself or himself. This issue arises because any
photograph of a person under the age of eighteen engaging in sexual
conduct is considered to be child pornography under Georgia law.'
Further, sending a sexually explicit photograph of someone under the
age of eighteen is deemed sexual exploitation of the child.4 This outcome
stands even though Jack has not committed child molestation,' which
is defined as sending sexually-elicit photographs to a person under the
age of sixteen.6
Part II of this Comment delves into the intricacies of this statutorial
inconsistency, noting the history and purposes behind Georgia's child
pornography laws, as well as the technological advances that have some
critics arguing that "sexting" is more reprehensible and dangerous than
actual physical sex. Specifically, this Comment examines each statute in
Georgia that contributes to these differences, noting how each statute
would affect Jack and Jane, referenced above. Lastly, Part III of this
Comment discusses how other states have ironed-out these punishment
issues, noting how scholars would deal with the current statutes, and
urging the Georgia General Assembly to amend the Georgia Code,
making the age of consent for all sexually-related conduct-both physical
and virtual-uniform under each law.

1.
2.
3.
4.
5.
6.

O.C.G.A.
See id.
O.C.G.A.
O.C.G.A.
O.C.G.A.
Id.

§ 16-6-3 (2011).
§ 16-12-100(a)(1), (b)(8) (2011).
§ 16-12-100(b)(5) (2011).
§ 16-6-4(a)(2) (2011).
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SEX V. SEXTING: WHICH IS WORSE?

The Inconsistency

There are four statutes in Georgia that specifically address consensual
sexual conduct involving minors between the ages of sixteen and
eighteen years old.7 Federal statutes may also be triggered for certain
sexual conduct.' Georgia has statutes that criminalize non-consensual
sexual conduct with minors, specifically the sending of sexually explicit
photographs to minors who do not consent9 as well as the sending of
photographs from minors to adults who do not consent to receive
them,"o but this Comment does not address or consider any implications of those statutes. Rather, this Comment focuses only on the
differences in statutes relating to sexual conduct or contact to which
both parties have fully consented. In order to trace the statutory
inconsistencies consistently, Jack and Jane will be the primary focus in
order to answer these goal questions for each statute: why can Jack and
Jane legally engage in any type of physical sexual conduct their hearts
desire, but both can be criminalized for taking pictures of that very same
conduct, and even conduct that is less severe, and sending it to each
other?
1. Statutory Rape - Georgia's Designated Age of Consent. "Statutory rape" is a phrase used in the majority of states to
describe the type of criminal conduct that occurs when an "adult" has
sexual intercourse with a person whose age is below a statutorily
designated age.n State statutes typically make the conduct strict
liability crimes, so knowledge of the person's age or the consent of the
person younger than the specified age is irrelevant in the prosecution.1 2
These statutes define the age in which a person becomes old enough to
legally consent to sexual intercourse." These specified age provisions

7. O.C.G.A. §§ 16-6-3, 16-6-4, 16-12-100; 16-12-100.1 (2011 & Supp. 2015).
8. 18 U.S.C. § 2423 (2012 & Supp. II 2014).
9. O.C.G.A. § 16-12-81 (2011).
10. Id. § 16-12-100(c).
11. Danielle Flynn, All the Kids are Doing It: The Unconstitutionalityof Enforcing
Statutory Rape Laws Against Children and Teenagers, 47 NEw ENG. L. REV. 681, 684
(2013); see also THE FREE DICTIONARY, http://legal-dictionary.thefreedictionary.com/
Statutory+Rape (last visited Jan. 26, 2016).
12. Flynn, supra note 11, at 684.
13. Id.
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pave the path for what is commonly known as the "age of consent"
within a particular state. 1 4
The current version of Georgia's statutory rape law is codified in
section 16-6-3" of the Official Code of Georgia Annotated. A person in
Georgia commits the crime of statutory rape when he or she has sexual
intercourse with any person that is under the age of sixteen years old
and is not married to that person.' 6 The particular language states: "(a)
A person commits the offense of statutory rape when he or she engages
in sexual intercourse with any person under the age of 16 years and not
his or her spouse, provided that no conviction shall be had for this
offense on the unsupported testimony of the victim."1 7 If the perpetrator

is over the age of twenty-one, the mandatory sentence range is between
ten and twenty years in prison.'" If the perpetrator is between sixteen
and twenty-one years old, the mandatory sentence range is between one
and twenty years in prison." The "victim" - the person under the age
of sixteen - is not criminalized in the state of Georgia.20 Georgia's
statute has a "Romeo-and-Juliet" provision that is similar to the majority
of states,2 1 and it provides that if the victim is between fourteen years
old and sixteen years old and the perpetrator is under eighteen years old

14. Id. (explaining that statutory rape and age of consent are often used synonymously
because they both refer to this particular age).
15. The full text of O.C.G.A. § 16-6-3 states:
(a) A person commits the offense of statutory rape when he or she engages in
sexual intercourse with any person under the age of 16 years and not his or her
spouse, provided that no conviction shall be had for this offense on the unsupported testimony of the victim.
(b) Except as provided in subsection (c) of this Code section, a person convicted of
the offense of statutory rape shall be punished by imprisonment for not less than
one nor more than 20 years; provided, however, that if the person so convicted is
21 years of age or older, such person shall be punished by imprisonment for not
less than ten nor more than 20 years. Any person convicted under this subsection
of the offense of statutory rape shall, in addition, be subject to the sentencing and
punishment provisions of Code Section 17-10-6.2.
(c) If the victim is at least 14 but less than 16 years of age and the person
convicted of statutory rape is 18 years of age or younger and is no more than four
years older than the victim, such person shall be guilty of a misdemeanor.
O.C.G.A. § 16-6-3.
16. Id. § 16-6-3(a).
17. Id.
18. Id. § 16-6-3(b).
19. Id.
20. See id.
21. Flynn, supra note 11, at 689.
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and not more than four years older than the victim, then the perpetrator
is only guilty of a misdemeanor instead of an otherwise felony.22
Much like the majority of states, Georgia makes statutory rape a strict
liability crime, but departs from the majority by not including possible
mistake of age or consent-based affirmative defenses.2 3 This defense
protects a defendant if the victim falsely represented that he or she was
over the age of legal consent.24 Regardless of the intricate punishment
scheme, Georgia's statutory rape statute, thus, establishes a firm age of
consent as sixteen years old.25 The day an adolescent turns sixteen
years old, he or she is legally capable of consenting and participating in
any type of sexual conduct with any other person regardless of the other
person's age.26
Analyzing Georgia law through the "Jack and Jane" hypothetical, Jane
is deemed to have the legal ability to understand the consequences of
having.sex with Jack because she has reached the statutory threshold
of sixteen years old. Likewise, Jack faces no legal repercussions for any
type of consensual, physical sexual activity he participates in with Jane
for the same reason. Even considering a more atypical scenario, Jane
could legally choose to have sexual intercourse with Jack even if he was
a fifty-year-old man because Jane has reached the age Georgia requires
to consent to sexual intercourse. The law in Georgia could not prevent
or control this activity because of Jane's current age.
2.
Sexual Exploitation of Children - Georgia's Primary
"Sexting" Statute. Codified in O.C.G.A. § 16-12-100,27 Georgia's
sexual exploitation of children statute makes it illegal for anyone,
regardless of age, to "possess or control" any material that depicts a
minor engaging in "sexually explicit conduct." 28 "Sexually explicit
conduct" is defined as all types of actual or simulated intercourse,
bestiality, masturbation, lewd exhibition of genitals, physical restraint
while nude, apparent sexual stimulation, urination, and other forms of
penetration. 2 9 Even further, the statute makes it illegal for any person
to create, reproduce, or give to someone else any of those same materi-

22. O.C.G.A. § 16-6-3(c).
23. Flynn, supra note 11, at 688-89. These laws give a criminal defendant an
affirmative defense for mistake of age if certain qualifications were met. Id.
24. Id. at 690.
25. O.C.G.A. § 16-6-3(a).
26. See id.
27. Id. § 16-12-100.
28. Id. § 16-12-100(b)(8).
29. Id. § 16-12-100(a)(4).
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als.o Specifically, the statute states that "[ilt is unlawful for any
person knowingly to employ, use, persuade, induce, entice, or coerce any
minor to engage in or assist any other person to engage in any sexually
explicit conduct for the purpose of producing any visual medium
depicting such conduct."" Under the statute, "minor" is defined as any
person below the age of eighteen, 32 even though children between
sixteen and eighteen years old can consent to performing the conduct
portrayed in the picture or video."
If convicted, a person who possesses or creates these materials is
guilty of a felony that carries a minimum punishment of five years in
prison with a maximum of twenty years, plus an additional $100,000
fine." The perpetrator will be required to be on probation for one year
after his release, and no part of this sentence can be suspended or
deferred." There is only one exception to this harsh punishment - if
the defendant is eighteen or younger, and the minor is older than
fourteen and gave permission, the defendant can still be prosecuted, but
the conviction will be a misdemeanor with a maximum sentence of one
year in jail."
Now apply this statute to the Jack and Jane scenario: Jack is older
than eighteen years old and Jane is only sixteen years old. Jack will be
considered to have committed the offense of sexual exploitation of
children by willingly receiving and possessing a picture depicting Jane
engaging in sexually explicit conduct. Jack can, therefore, be sentenced
to serve up to twenty years in prison. Although Jane is sixteen years old
and although she consented to the activity depicted, because Jack is
older than eighteen years old, Jack is ineligible for the abovementioned
sentence-reduction exception to apply to him. Thus, Jack has committed
a felony rather than a misdemeanor. Jack will be placed on one year of
probation after his release, and none of his sentence can be suspended
or deferred. Even if this crime is Jack's first ever conviction, he is not
eligible to use the first offender claim for this crime."

30. Id. § 16-12-100(b)(5).
31. Id. § 16-12-100(b)(1).
32. Id. § 16-12-100(a)(1).
33. See id. § 16-6-3(a).
34. O.C.G.A. § 16-12-100(f)(1) (Supp. 2015).
35. O.C.G.A. § 17-10-6.2 (2013).
36. O.C.G.A. § 16-12-100(f)(3) (Supp. 2015).
37. Id.; see also O.C.G.A. § 42-8-62 (2014). These first offender statutes allow a
defendant to be discharged and considered not to have a criminal conviction after
fulfillment of certain probationary requirements. O.C.G.A. § 16-12-100(f)(3).
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3. Electronically Furnishing Obscene Material to Minors
Adults Cannot "Sext" Teens. The next relevant statute - electronically furnishing obscene material to a minor - is codified in O.C.G.A.
§ 16-12-100. 1,3 which criminalizes electronically furnishing any visual
representation, such as a picture or a video, to a minor that depicts
sexual conduct or nudity.39 A person electronically furnishes these
materials if he or she "makes available" by electronic storage devices or
allows access to these materials being stored on a computer.o "Sexual
conduct" encompasses intercourse, touching, masturbation, or apparent
sexual stimulation.4 1 Again, anyone under eighteen years old is a
"minor" for the purpose of this statute.42 This crime carries less harsh
consequences than the sexual exploitation statute, the conduct being
punishable as a misdemeanor of high and aggravated nature. 43

The punishment for a misdemeanor of high and aggravated nature is
a fine of $5,000, as compared to the $1,000 for misdemeanors, or
imprisonment for up to twelve months, or both." Unlike with ordinary
misdemeanor punishment, the offender is not eligible to earn time for
good behavior more than four days per month, and the sentencing court
does not have as much discretion to provide for probation in lieu of jail
time.4 The only exception to this punishment scheme is the same as in
the statute for exploitation of children - if the child is older than
fourteen years or older, the offender is less than eighteen years old, and
the minor consented to receiving the picture, then the sender is only
guilty of a misdemeanor. 46 The minor who receives the photograph is
not criminalized even if he or she saves the photograph.
Take into consideration Jack and Jane: Jane is a "minor" under the
statute because she is younger than eighteen years old, so any photograph sent to her depicting sexual conduct is considered obscene
material. Jack is above eighteen years old, so he is again ineligible for
the lessened-sentence provision. Jack would be guilty of the highest
crime under this statute and could be punished for a misdemeanor of

38.
39.
40.
41.
42.
43.
44.
45.
46.
47.

O.C.G.A. § 16-12-100.1.
Id. § 16-12-100.1(b).
Id. § 16-12-100.1(a)(3).
Id. § 16-12-100.1(a)(7).
Id. § 16-12-100.1(a)(5).
Id. § 16-12-100.1(c).
O.C.G.A. § 17-10-4(a) - (b) (2013).
Compare O.C.G.A. § 17-10-4(a) with § 17-10-3 (2013).
O.C.G.A. § 16-12-100.1(d).
See id. § 16-12-100.1.
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high and aggravated nature, potentially serving a year in jail and paying
a $5,000 fine.
4. Child Molestation - No Touching Required. Georgia's child
molestation statute' puts a wrinkle in the current statutory scheme for
sending pictures of minors engaging in sexually explicit conduct. The law
defines a minor as a child under sixteen years old, as opposed to under
eighteen years old in Georgia's child pornography laws.49 A person can
commit child molestation if he or she transmits images of a person
engaging in immoral or indecent acts with a child under the age of
sixteen.o The statute does not define "immoral or indecent act[s];"
rather, it is considered a factual decision to be made by the jury that
may be "determined in conjunction with the intent that drives the
act."5 ' A person who violates this statute faces a minimum of five years
and a maximum of twenty years in prison, and will also be required to
register as a sex-offender.5 2 This statute does not fit neatly or logically
into the already existing statutes prohibiting transmission of pictures of
minors because the sexual exploitation of minors statute prohibits the
portrayal of anyone under the age of eighteen, while the child molestation statute sets the age at sixteen."
Applied to Jack and Jane, Jack committed the offense of sexual
exploitation of minors, as explained above, but he has not committed
child molestation because Jane is sixteen. It is unclear whether the
photographs sent between Jack and Jane would constitute "immoral" or
"indecent" conduct, but assuming that it did, it would still be legal under
the child molestation statute.
5. Federal Child Pornography Statutes - Double Jeopardy or
Fair Game? Today, the federal "age of consent" is codified in title 18
of the United States Code, section 2423." This statute makes it a crime
for any person to travel in interstate commerce for the purpose of
"engaging in any illicit sexual conduct,"" which includes any sexual
conduct engaged in with a person under the age of eighteen years old."
Thus, a teenager cannot consent to physical sexual conduct under federal

48. Id. § 16-6-4.
49. Id. § 16-6-4(a)(2).
50. Id.
51. Cavender v. State, 329 Ga. App. 845, 847, 766 S.E.2d 196, 199 (2014).
52. O.C.G.A. § 16-6-4(b)(1).
53. See O.C.G.A. § 16-12-100(a)(1).
54. 18 U.S.C. § 2423.
55. Id. § 2423(b).
56. Id. § 2423(f)(1).
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law until he or she reaches the age of eighteen. It is also a federal crime
to use interstate commerce to produce any picture or video of sexually
explicit conduct with a minor, which is also defined under this statute
as a person under eighteen years old.1 7 This statute is the equivalent
of a federal child pornography law. Anyone violating the child pornography statute faces a mandatory minimum of fifteen years and a maximum
of thirty years in federal prison for each offense."
Since the federal age of consent is eighteen, but the majority of states
set the age of consent at sixteen, a problem presents itself: a teenager
can engage in sexual conduct that is legal in his or her state but is
illegal and punishable up to thirty years in the federal criminal justice
system. 9 This issue does not dissipate even when the sexual conduct is
legal in both of the states traveled between, thus, initiating federal
jurisdiction."o Basic double jeopardy principles allow a perpetrator to
be charged, convicted, and punished for the same conduct in both a state
6
jurisdiction as well as a federal jurisdiction at the same time. ' The
federal statutes also set the child pornography age at eighteen, and any
"transmission of photographs by means of the Internet is tantamount to
moving photographs across state lines and thus constitutes transportation in interstate commerce for the purposes" of the federal child
pornography statute.6 2
In the Jack and Jane scenario, their sexual intercourse is legal in
Georgia. Now, assume that Jack lives in state A, while Jane lives in a
neighboring state, B, both of which set the age of consent at sixteen
years old. If Jack travels to Jane's house for the purpose of engaging in
sexual intercourse with Jane, Jack will have committed a federal offense
under the federal age of consent statute, and can be sentenced to serve
a thirty year prison sentence. Likewise, if Jack asks Jane to send a
sexually explicit photograph of herself to Jack, and Jane complies, Jack
has procured child pornography, which can be punished by a minimum
of fifteen years in a federal prison. This difference is because some usage
65
of the internet can initiate federal jurisdiction.

57. 18 U.S.C. § 2251(c)(1) (2012).
58. Id. § 2251(e).
59. See generally Research on Sex Laws and Their Effects on People and Society, SOL
RESEARCH (Jan. 28, 2009), http://www.so1research.org/report/USFederalAge-of Sexual_
Consent.
60. Id.
61. Bartkus v. Illinois, 359 U.S. 121, 132 (1959); Herbert v. Louisiana, 272 U.S. 312,
314-15 (1926).
62. United States v. Runyan, 290 F.3d 223, 239 (internal quotations omitted).
63. Id.
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6. Georgia's Delinquency Statutes. In Georgia, if a child below
the age of seventeen commits a "delinquent act," he is subject to the
jurisdiction of a juvenile court rather than a state or superior court.'
A "delinquent act" consists of any act that would be a crime in Georgia
if the child committing the act were an adult." Instead of being found
"guilty" of that crime, however, the child can be "adjudicated" as a
delinquent child.66 There are certain crimes that require the child to be
adjudicated as a "designated felon," which allows the court to sentence
the minor more harshly.6 7 There are two classes of designated felonies
in Georgia. Class A felonies include crimes such as aggravated battery,
attempted murder, and kidnapping;68 class B felonies include crimes
such as robbery, attempted kidnapping, and racketeering."9 Child
molestation, sexting, and child pornography possession of any sort are
not included in the list of either types of designated felonies, so it would
be punishable by typical delinquency sentencing.70 The typical sentencing for delinquent adjudications requires the court to order the least
restrictive disposition order, which could include placement in the
temporary custody of the Department of Family and Children Services,
commitment to the Department of Juvenile Justice, community service,
or simple counseling."
Since Jane is below seventeen years old, she falls under the jurisdiction of a juvenile court, but she would not be able to be adjudicated as
a designated felon, rather she would be adjudicated as a delinquent
minor for sending the photograph of herself since creating or sending
child pornography is a crime in Georgia.72 Her punishment, if any
imposed, would be at the discretion of the particular juvenile judge.

64.
65.
66.
67.

O.C.G.A. § 15-11-2(10)(B) (2015).
See O.C.G.A. § 15-11-2(19)(A) (2015).
O.C.G.A. § 15-11-600 (2015).
See O.C.G.A. § 15-11-2(12) (2015).

68. Id.
69.
70.
71.
72.
S.E.2d

O.C.G.A. § 15-11-2(13) (2015).
See In re M.S., 277 Ga. App. 706, 707, 627 S.E.2d 422, 423 (2006).
O.C.G.A. § 15-11-601(a) (2015).
See O.C.G.A. § 15-11-601 (2015); see also In re M.S., 277 Ga. App. at 707, 627
at 423.
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Why Does the Inconsistency Exist?

1. The Definition of "Minor." One word in each of these statutes
creates this inconsistency: minor." "Minor" is defined under each
statute as either under sixteen or eighteen years old.7 4 For statutory
rape, and, thus, the age of consent for sexual intercourse, a minor is
anyone under the age of sixteen.7 ' Therefore, sixteen-year-olds in
Georgia are given free range to engage in any and every type of sexual
conduct with whomever they choose so long as their partner is also
sixteen years of age or older. Jane could have sexual contact with Jack
if he is nineteen, thirty-five, or even fifty years old, so long as Jane is
sixteen years old. "Minor" is defined by the sexual exploitation of
children" and electronically furnishing obscene material to a minor"
statutes as anyone under the age of eighteen. Sending and receiving
photographs of anyone under the age of eighteen years old is a felony
and is punishable by up to twenty-five years in prison, plus thousands
of dollars in fines." The federal statutes set the age to eighteen for
both the age of consent and the child pornography offenses.
Georgia's statutes, as well as the federal statutes, when read alone
seem to implement the noble goal of protecting today's youth from
predatory adults. However, when read together in the course of normal
statutory construction, the statutory scheme creates an "irrational
classification" based on the punishments rather than the perceived
severity of each separate criminal offense.o The varying definitions of
"minor" and "child" throughout the sex-crime statutes set up a troubling
puzzle for potential defendants to solve: when faced with the opportunity
to engage in sex with a sixteen or seventeen-year-old or exchange
sexually explicit photographs with a sixteen or seventeen-year-old,
having sex is the only legal option for them. This incredible discrepancy
stems solely from the varying definition of "minor" and "children" under
the Georgia statutes.

73. Some Georgia statutes use "minor" interchangeably with "child," and this Comment
addresses these synonymously for uniformity purposes.
74. See O.C.G.A. §§ 16-6-3, 16-12-100.
75. See id. § 16-6-3.
76. Id. § 16-12-100(a)(1).
77. Id. § 16-12-100.1(a)(5).

78.
79.

18 U.S.C. §
18 U.S.C. §

2251(e).
2423(a).

80. Michael Kent Curtis, Shannon Gilreath, Transforming Teenagers into Oral Sex
Felons: The Persistenceof the Crime Against Nature After Lawrence v. Texas, 43 WAKE
FOREST L. REV. 155, 191 (2008).
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2. The Original Purposes of the Statutes Are Outdated. One
major reason these inconsistencies exist is because the purposes of the
statutes, when originally enacted, are now grossly outdated. The world
was a much different place when statutory rape and child molestation
and pornography laws were codified and implemented. The dominant
societal view expected every person to wait to engage in any sexual
activity until after marriage." As such, statutory rape laws were
initially aimed at protecting the sanctity of marriage rather than
protecting vulnerable youth from exploitation.8 2 The legislatures were
more concerned with patriarchal notions of protecting "female premarital
chastity" than they were with actually protecting the physical or
psychological well-being of a child."
On a national level, the movement to outlaw child pornography began
when the country declared a "national emergency"" on child pornography and sought to criminalize it under the compelling state interest of
"protecting the physical and psychological well-being of minors," as well
as preventing any financial incentive to produce such material."
Because of this compelling interest, the Supreme Court of the United
States held that states have "greater leeway" in regulating child
pornography." The original purposes of the statutory rape and child
pornography laws were noble, rational, and well-needed. Our society was
in a "national emergency" as technology advanced because pedophiles
and abusers gained intense access to material that was otherwise
tremendously difficult to obtain.8 The Georgia General Assembly
created the current statutory scheme and likely intended that it would
continue to protect the very minors that inspired its structure.
In contrast, the most basic and fundamental purpose that is credited
for the nation's statutory rape laws is purely protective in nature - we
now strive to protect minors from exploitation because minors are unable
to legally consent or to look out for themselves." Other purported
purposes for creating and maintaining these currently strict statutory
rape laws include maintaining the "innocence" of today's youth by

81. Flynn, supra note 11, at 695.
82. Id.
83. Id. at 685.
84. Antonio M. Haynes, The Age ofConsent: When is Sexting no Longer "Speech Integral
to Criminal Conduct"?, 97 CORNELL L. REV. 369, 378 (2012).
85. Id. at 379.
86. New York v. Ferber, 458 U.S. 747, 756 (1982); Haynes, supra note 84, at 379.
87. Haynes, supra note 84, at 378.
88. Flynn, supra note 11, at 684.
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preventing them from becoming sexually active when they are too young,
generally preventing teenage pregnancy among teenage girls."
Since society has become more tolerant of consensual sexual relationships prior to marriage, it no longer comes as a shock that bastardy and
fornication are no longer prosecuted crimes.o The purpose of those
crimes were the same as for the original statutory rape laws: protect the
innocence and sexuality of women before marriage. 9' Now that those
purposes are no longer vital or even permissible, the punishment of
those crimes, along with moral scheme, no longer conforms to the
"evolving standards of decency" in this country.9 2 The federal government argued that more severe punishment or more regular enforcement
of the state statutory rape laws would help reduce the amount of
unmarried teenage births, which would in turn lower the amount of
Temporary Assistance for Needy Families (TANF) and welfare assistance
from the federal government.9 3
Today, those same minors are sending sexually explicit pictures of
themselves to their boyfriends and girlfriends through a myriad of
technological advancements that were incomprehensible during the
original statutory implementation.' The laws were originally aimed at
protecting youth who had no legal way to consent to conduct that put
them at risk of being sexually abused or taken advantage of.95 The laws
protected children from the shadowy old man in a raincoat waiting in an
alley, but they were not meant to criminalize teenagers who voluntarily
sent pictures of themselves via text message.96 As one scholar notes, "it
defies logic to suggest that lawmakers enacting child pornography laws
envisioned teenagers voluntarily exchanging photographs of themselves
in various stages of undress or other sexually provocative positions when
crafting the laws in place today."97 Georgia's statutory rape statute is

89. Id. at 684 n.27.
90. Id. at 696.
91. Id.
92. Id. at 696-97.
93. Id. at 684 n.27.
94. This phenomenon is called "sexting" and is defined as "the sending of sexually
explicit photographs or messages via mobile phone." Brandon S. Marker, Sexting as a
Moral Panic: An Exploratory Study into the Media's Construction of Sexting 1 (2011)
(unpublished M.S. thesis, Eastern Kentucky University), available at http://encompass.
eku.eduletd/12.
95. See Lucy S. Carter, Effective Responses to Teen Sexting A Guide for Judges and
Other Professionals, FUTURES WITHOUT VIOLENCE 5 (2012), https://www.futureswithout
violence.org/userfiles/file/Judicial/Effective%20Responses%20to%2OTeen%20Sexting.pdf.
96. Haynes, supra note 84, at 385.
97. Robert D. Richards & Clay Calvert, When Sex and Cell Phones Collide: Inside the
Prosecutionof a Teen Sexting Case, 32 HASTINGS COMM. & ENT. L.J. 1, 35 (2009).
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part of a larger legislative scheme aimed at a common goal: "protecting
children from sexual exploitation and abuse,"" but lawmakers are now
faced with statutes on the books designed to protect vulnerable children
that are now being used as a method of charging those same children
with crimes. Safeguarding children from exploitation can hardly be used
as a valid purpose in today's tech-savvy world.

'

3. Technological Advancements Require Prosecutors to
Criminalize the Original "Victims." The rise in sexual activity in
teenagers is contributable to the increased ease of access to technology
and the myriad of material within technology condoning it." Today,
nearly sixteen million teenagers have personal cell phones."oo Teenagers today, and even much younger children, have cell phones with Facebook, Twitter, Instagram, and Snapchat accounts, and have access to
computers with even more social network communicating abilities.' 0
These accounts put the world of sexuality right at their fingertips. These
accounts have led to a new phenomenon broadly referred to as "sexting."' 0 ' Generally, sexting is defined as the "practice of sending or
posting sexually suggesting text messages and images, including nude
or seminude photographs, via cellular phones ...
or over the Internet."'0 ' This phenomenon is born from the combination of teenage hormones and technology-this mixture creates the "perfect storm."'
Sexts are typically sent through text messages, and the photographs
being sexted are taken on digital cameras on those cell phones. Today,
nearly eighty-three percent of cell phones made and sold have digital
cameras built into them.'o'
As one scholar comments, if you combine these accounts with access
to digital cameras and a lack of supervision, "you'll end up with risqu6
photographs on a computer somewhere."'o These mediums have

98. Dixon v. State, 278 Ga. 4, 4, 596 S.E.2d 147, 148 (2004).
99. See Catherine Arcabascio, Sexting And Teenagers: Omg R U GOING 2 JAIL???,
16 RICH. J.L. & TECH. 1, 6 (2010).
100. Id. at 6.
101. Nicole A. Poltash, Snapchat and Sexting: A Snapshot of Baring Your Bare
Essentials, 19 RICH. J.L. & TECH. 1, 14, 23 (2013).
102. Id. at 4.
103. Id. (internal quotations omitted); see also Marker, supra note 94, at 1. Snapchat
is "a mobile phone application that sends self-destructing messages." Poltash, supra note
101, at 2. "Snapchat is especially popular among individuals under twenty-five" and "[i]n
2012 alone, more than five billion messages were sent through Snapchat." Id. at 9, 10.
104. Arcabascio, supra note 99, at 4.
105. Id. at 6.
106. Deelan McCullagh, Police Blotter: Teens Prosecutedfor Racy Photos, CNET (Feb.
9, 2007), http://www.cnet.com/news/police-blotter-teens-prosecuted-for-racy-photos/.
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virtually no filters for teenagers who have unrestricted access to them.
The majority of these access points allow teenagers to interact and be
friends with, to follow, and to send pictures to people they do not know
from all ages around the world. People no longer live in a world where
snail mail or rotary phones are the primary method of communication.
Children no longer play hop-scotch with their friends for fun-they are
online and they are quickly maturing, both emotionally and sexually, as
a result.'o
Some scholars note that this sexting phenomenon has been heavily
influenced by society's de-shielding teenagers from sex."os Until rather
recently, sex was shielded heavily from teenagers because sex among
teenagers was taboo.' Now, the "societal veil" that once covered
teenage sexuality is gone and what was once suppressed has now
"escaped from dim basements into cyber space.""o Now, adults and
young people glorify youthfulness."' Sex is everywhere: on television
shows and in movies, on the covers of magazines and in every pop song,
and most of all, it is omnipresent on the internet.11 2 As one scholar
notes, these facts and statistics reveal a "glimpse into the world of the
new millennium teen.""' Sexuality among teenagers is on the rise, and
society's perceptions are not too far behind." 4 Teenagers being sexually
active is the new norm.
While there have been many studies conducted to determine the
percentage of teenagers that participate in the new sexting phenomenon,"' the results of those studies are anything but conclusive. A 2008
survey suggests that twenty percent of teenagers have sent or posted a
sexually suggestive picture of themselves, while forty-eight percent have
received sexually suggestive messages.11 6 A lengthy study in 2012
demonstrates a dramatic increase in those numbers, suggesting that
twenty-eight percent of teenagers have sent a sext and fifty-seven

107. See Flynn, supra note 11, at 696.
108. See id. at 695, 713.
109. Id. at 713.
110. Julia Halloran McLaughlin, Crime and Punishment:Teen Sexting in Context, 115
PENN. ST. L. REV. 135, 137 (2010).
111. Id.
112. Id.
113. Id.
114. Flynn, supra note 11, at 713.
115. See, e.g., Jeff R. Temple et al., Teen Sexting and Its Association with Sexual
Behaviors, JAMA PEDIATRICS (2012), http://archpedi.jamanetwork.com/article.aspx?article
id=1212181; see also Poltash, supra note 101, at 5.
116. McLaughlin, supra note 110, at 140-41.
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percent have been asked to send a sext."' Statistics show that as
recently as 2013, upwards of forty-six percent of high school students
have already had sexual intercourse.'
Bottom line, teenagers are more sexually active than ever before, and
legislatures are frantically trying to combat and prevent teenagers from
sexting." 9 Anti-sexting laws have the idealistic purpose of trying to
prevent and stop the sexting phenomenon.1 20 This goal, however, is
inevitably flawed. Society has not plateaued or decreased its technological advancements-technology will continue to grow as much in the next
generation as it has in the current one. Teenagers are going to continue
having sexual desires and will continue to act on those desires by having
sex and sending risqu6 photographs. 12 1
Teenagers have easy access to mediums for sending sexual material,
but teenagers also have easy access to materials that promote teenage
sexuality. Most teenagers have cell phones and laptops, or have access
to their parents' or friends' cell phones and laptops. Those cell phones
and laptops are usually connected to the internet. The internet is filled
with music videos, television shows, movies, and websites that encourage
teenage sexuality. 2 2 Those encouragements are usually coming from
adults-from people who are no longer teenagers themselves. Television
shows emphasize casual sexual relationships, which are commonly
referred to today as "hook ups" or being "friends with benefits." 2 3
Movies such as "No Strings Attached" romanticize the idea of having
casual sex rather than committed relationships. 24
Music is extremely influential to teenagers because teenagers listen
to approximately two and a half hours of music every day.1 25 These
songs are specifically telling teenagers their age is the desirable age to
start having sex. For example, Katy Perry is a thirty-one-year-old popsinger famous for her hit single "Teenage Dream," which includes lyrics

117. Temple et al., supra note 115; see also Poltash, supra note 101, at 5 (finding
similar results).
118. Laura Kann et al., Youth Risk Behavior Surveillance - United States, 2013, 63
MORBIDITY & MORTALITY WKLY. REP. 1, 24 (2014).
119. Flynn, supra note 11, at 713.
120. See id. at 684.
121. "Whether we like it or not, sexual desire is part of being a teen." Emily J. Stine,
When Yes Means No, Legally: An Eighth Amendment Challenge to Classifying Consenting
Teenagers as Sex Offenders, 60 DEPAUL L. REV. 1169, 1173 (2011).
122. McLaughlin, supra note 110, at 137.
123. Justin R. Garcia, Chris Reiber, Sean G. Massey, & Ann M. Merriwether, Sexual
Hookup Culture: A Review, 16(2) REV. GEN. PSYCHOL. 161 (2012).
124. Id. at 161.
125. Tara Parker-Pope, Under the Influence of... Music?, N.Y. TIMES, Feb. 5, 2008,
http://well.blogs.nytimes.com/2008/02/05/under-the-influence-ofmusic/.
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such as: "Let's go all the way tonight, no regrets, just love . .. You make
me feel like I'm living a teenage dream, the way you turn me on."126
Even younger artists such as Ariana Grande, whose songs are among the
top in the country, sing lyrics that tell teenagers: "And if in the moment
you bite your lip, when I get you moaning you know it's real, can you
feel the pressure between your hips? I'll make it feel like the first
time." 2 7 These songs are playing on the radio, on iTunes, and on
YouTube. Today's teenagers are being taught by these types of lyrics
that sexual gratification is the most important type of self-worth
determination; it comes as no surprise they take the advice. One scholar
commenting about technology's impact on teenage sexting notes, "Every
day, dozens of television shows, movies, and songs are produced that
romanticize sexual activity, and these mediums tell juveniles that they
should find love for themselves."1 2 8
4. Why Some Critics Cringe and Others Shrug Their Shoulders
at The Sexting Phenomenon. Adults and scholars who criticize the
move towards accepting teenage sexuality argue that teenagers are not
emotionally or mentally stable or mature enough to understand the
consequences of their actions.129 Teenagers are assumed to act impulsively without first considering the short-term and long-term effects
their actions may produce.' Critics claim that adolescents are, in
general, more vulnerable to negative peer pressure than adults are.'
Supporters of the current statutory scheme rationalize the inconsistencies by urging that even though some children are old enough to consent
to sex, they lack the maturity to fully comprehend the pros and cons to
make rational decisions about producing photographs or videos."
There are countless articles written on the dangers of teenage sexting
and the negative implications that teenagers assumedly do not
consider."' As one author sums up,

126. Katy Perry, Teenage Dream (Capital Records, 2010).
127. Ariana Grande, Love Me Harder (Republic Records, 2014).
128. Flynn, supra note 11, at 696.
129. John K. Cornwell, Sexting: 21st Century Statutory Rape, 66 S.M.U. L. REV. 111,
116 (2013).
130. Id.
131. Id.
132. Haynes, supra note 84, at 386; A.H. v. State, 949 So. 2d 234, 239 (Fla. Dist. Ct.
App. 2007) (discussing a sixteen-year-old girl and a seventeen-year-old boy who sent
pictures to each other exclusively and never shared the pictures outside their relationship).
133. See, e.g., Teen Sexting Statistics, Facts and Consequences, CYBER BULLY RADAR,
http://nobullying.com/sexting-statistics/ (last visited Dec. 22, 2015).
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[s]ince the invention of the camera phone, and the popularity of taking
'selfies', . . . the teenage sexting statistics on sexting has become more
and more serious. The problem with girls sexting and boys sexting is
that they do not understand the serious ramifications that sexting can
have. If teens understood the sexting facts and statistics, teenage
4
sexting would be less of a problem.a

Specifically, scholars argue that the teenage brain is not developed
enough to understand the severity of teenage sexting because "rapid
growth and development of young brains 'leaves teens easily influenced
by their environment and more prone to impulsive behavior, even
without the impact of souped-up hormones ....
Another school of thought holds that the teenagers sending these
sexually explicit pictures are the victims in the scenario, even though
they voluntarily created the photographs and sent them on their own
volition.1 6 The argument is that the teenagers portrayed in the
photographs will be victimized in years to come as people repeatedly
view the images.13 7 The most predominant argument is that the
protectionism and paternalism that spawned statutory rape laws in the
eighteenth and nineteenth centuries are now being used to protect young
females from sexual exploitation in the twenty-first century. 38 Second-

ly, some argue that sexting leads to bullying and humiliation because
teenagers are likely to forward or share the photographs they receive of
13
The humiliation from having a sexually explicit
other teenagers.a
photograph spread around can lead the victim to become depressed or
even commit suicide.1 4 0 This reasoning, however, does not take into

consideration situations like the Jack and Jane hypothetical, where both
parties consent to the photographs' depictions and neither person shares
the photographs outside their relationship. These commentators
associate harsh consequences, including societal shaming and negative

stigmas, with all sexting.14 ' But, those scholars confuse exceptional
cases with the most common scenario-teenagers consenting to private

photographs.
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136.
137.
138.

Id. (internal citations omitted).
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Understandably, it is incredibly difficult to challenge the current
scheme without giving off the impression of advocacy for the decriminalization of child pornography. 1 4 2 Regardless of the statistics and
regardless of the societal shift in ideals, arguing to a legislative body
that sixteen-year-olds should be able to legally send nude photographs
over the internet or through text messages sounds, on the surface, like
it goes against every argument for the protection of minors through the
aggressive child pornography and exploitation of children statutory
scheme."4 " Thus, it seems that the most politically-neutral approach is
to maintain the status quo.
Adults and scholars who view the move away from the inconsistency
as a feasible solution countered the notion of maintaining the status quo
with the fact that some teenagers have the legal ability to consent to
sex, so the concerns about virtual sexual activity is misplaced if the
concern is about maintaining teenage sexual innocence. Particularly,
some scholars note that the rise in sexual conduct is a permanent one
that adults and legislatures have no ability to control social aspects. One
scholar comments on these concerns by arguing that "[ilt's bullshit. No
matter how strict they make these laws or how many laws they pass,
they won't be able to control sex. People will do what they want."'"
Other critics take a more modern approach by condoning the behavior
when it is done safely and discretely, noting that allowing teenagers to
engage in virtual sexual activity gives them an additional form of
exploring their sexuality in a way that is safer than physical contact. A
CNN guest author notes that "[s]exting is the ultimate form of safe sex
- the sender and receiver are not even in the same room."1 4 5 Further,
given that the majority age of consent is sixteen, allowing sexual activity
once a minor reaches that age represents the societal consensus that
those minors have reached an age at which it is acceptable to explore
their sexuality, and they "ought to be able to reach their self-fulfillment
through the use of their cell phones, free from the shadow of the
criminal law."1 46 These scholars believe that virtual sexuality-sexting
in particular-is a social issue rather than a criminal one, and laws

142. Haynes, supra note 84, at 390.
143. Id.
144. Elizabeth Hollenberg, The Criminalizationof Teenage Sex: Statutory Rape andthe
Politics of Teenage Motherhood, 10 STAN. L. & POL'Y REV. 267, 267 (1999).
145. Ray Junco, What's the Big Deal about Sexting?, CNN (Jan. 2, 2015), http://www.
enn.com/2014/05/21/opinion/junco-sexting-teenagers/.
146. Haynes, supra note 84, at 404.
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prohibiting these types of interaction restrict society's right to allow
their views to freely evolve. 1 4 7
Even accepting that some adults and critics believe teenagers are
incapable of making rational decisions, statistics show that the current
generation of adolescents and teenagers are more comfortable than ever
with the never-ending scope of technology and, thus, are less concerned
with privacy issues that older generations found incredibly important.1 4 8 Cell phone applications such as Snapchat allow teenagers to
send and receive photographs that self-destruct after a few seconds from
anyone in the world." The ease of access to an unlimited range of
photographable conduct as well as the application's automatic destruction of images makes the teenagers who use it feel immune from any
negative repercussions."o Today, sexting among teenagers is viewed
as flirtation, as conduct that is less risky and safer than having actual
physical conduct with the receiver of the photographs.' 51 One attorney
notes that it is important to respect the current attitudes of teenagers
about this conduct because once this generation of teenagers becomes
adults and eventually becomes the leaders of the country, "what adults
find unconscionable will be commonplace." 5 2
Further, electronic sources that allow teenagers to express themselves
are virtually unrestricted, but they do not require or invite the users to
pause to determine whether their actions are illegal. Even so, teenagers
who know their conduct is illegal typically do not change their actions
or refrain from sexting regardless of the possible consequences." After
informing one teenager that his sexting was illegal in his particular
state, his reaction was understandable: "Why can you see it in your own
eyes but not send it in a photo?"15 4 Even if they know the legal repercussions, statistics show that fifty-six percent of sexting teenagers do not
perceive their actions as being against the law because the legal
consequences are irrelevant to their current decision-making process."' Even if they could or would take the time to ponder the
illegality of their actions, it is probable that most teenagers would not

147. Richards & Calvert, supra note 97, at 37.
148. Id. at 38.
149. Poltash, supra note 101, at 20.
150. Id.
151. Daniel Schwartz, How Teens View Sexting: Why Young People Sext and Why
Consent is the Key Issue for Them, CBC NEWS (Aug. 24, 2013) http://www.cbc.ca/news/
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understand the technical language of the statutory rape and child
molestation laws, especially their applicability to adolescents.'
C.

Why is the Inconsistency a Big Deal?

1. Punishing Teenagers for Photographing Legal Conduct. Children between the ages of sixteen and eighteen can legally
engage in any physical contact they desire, but those same adolescents
are prohibited from documenting that same conduct and voluntarily
sending it to anyone. Not only are sixteen and seventeen-year-olds
prohibited from documenting their sexuality, the depiction they create
is deemed as child pornography, which forces the recipients of these
depictions to be prosecuted as child predators. This complex statutory
system begs the question: is society really in agreement about who
constitutes an "adult" and who constitutes a "child" in Georgia?
Teenagers in Georgia are stuck in limbo between the ages of sixteen and
twenty-one because they are not completely children yet not completely
adults either.
Adults and legislatures may not believe that sexting should be
legalized, but to "treat sexters as pornographers flies in the face of
reason.""' In Georgia, sixteen-year-olds have enough maturation to
have sex of all kinds, enough maturation to get married legally, yet no
maturation to take or send pictures of the very sexual conduct that is
legal for them to engage in in the first place. As one dissenting judge
described, "[i]f a minor cannot be criminally prosecuted for having sex
with another minor . . . it follows that a minor cannot be criminally
prosecuted for taking a picture of herself having sex with another
minor."" 8

Even further, this social change is shown through the abundance of
state officials that refuse to or are reluctant to arrest, charge, or
prosecute these teenagers who sext or engage in sexual conduct with
other teens, even though the law in most states gives those authorities
the legal right, and often duty, to do so."' One scholar suggests that
this trend shows acquiescence by public officials to the current sexual
trends among teenagers. 6 0 Some state officials have such an issue
with mandatory minimum and maximum sentences that it is causing
tension among prosecutors who wish to prosecute and judges who wish
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157.
158.
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160.

Flynn, supra note 11, at 703.
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to mitigate the harsh sentencing requirements. 6 ' Anti-sexting laws
will not stop the phenomenon; it will simply make teenagers more
creative in finding ways to sext.1 62 Further, one critic suggests that
making sexting illegal would actually create an increased desire to
engage in sexting. 16

2. Georgia's Message: Sexting is Worse Than Sex. The inherent
and obvious inconsistencies in Georgia's anti-sexting laws are giving
teenagers between the ages of sixteen and eighteen the wrong message.
Specifically, the laws imply that sexting is a more serious behavior than
sexual intercourse. The logical inference in that message is that society
would prefer and encourage teenagers to instead engage in in-person
sexual conduct. For young teenagers and older teenagers, the law is
telling them that their sexual partners will get markedly less punishment for "going all the way" than for "stopping short." It is highly
doubtful that this message is the one the Georgia legislature intended
to send.
One outcome of the sexting phenomenon may actually have positive
side effects, particularly for young women. Recent studies show that
young girls are now less likely to have sex, opening up the argument
that the sexting outburst has actually lowered at least some teenage risk
for pregnancy, sexually transmitted diseases, and other negative side
effects of having sex too young." It is no surprise that young women
are peer pressured into being sexually active, and perhaps sexting has
created a "virtual" way for these teenagers to engage in a safer avenue
of personal expression.' 6 5 Anti-sexting laws such as the ones in

161. Bill Rankin, Are they out oforder?DA, judge feuding in Fulton, ATLANTA J.-CONST.
(Sept. 10, 2015) http://www.myajc.com/news/news/crime-law/are-they-out-of-order-da-judgefeuding-in-fulton/nnbw4/.
162.
The growing entrenchment of sexting in youth culture supports that it is futile to
believe teenagers will simply stop sexting because the practice is illegal. Making
sexting illegal would likely result in a lack of general compliance with anti-sexting
provisions, akin to what has happened in states where sodomy is illegal. Sodomy
is a prevalent and broadly accepted intimate sexual activity; consequently, laws
banning the practice are "virtually unenforced." Outlawing sexting would similarly
prove unenforceable.
Kushner, supra note 139, at 290.
163. Id. at 291.
164. Cornwell, supra note 129, at 118.
165. Id. at 119.
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Georgia do not shield or reduce the dangers of having physical contact.166
The second negative message these inconsistencies send is that
sixteen-year-olds are not children, but not yet adults. While this idea
may be true anatomically or otherwise, teenagers have enough personal
issues to sort out without being treated as half an adult, half a child,
and numerous grey areas in between. Statutory rape is more than just
a statutory invention with arbitrary ages and punishments. The age of
consent chosen by each legislature represents a social and political belief
that certain minors are - and certain minors are not - sufficiently
mature to fully comprehend the consequences of their sexual conduct.
Legislatures are called upon to determine just how old a minor must be
before they appreciate serious "adult" activities and issues such as
becoming pregnant, giving birth, considering abortion, and contracting
sexually transmitted diseases.1 6 ' The age chosen by legislatures allows
minors to explore their sexuality without any legal repercussions."s
Even more so, this age determines when an adult over that age can
engage in sexual conduct and with whom. This determination is equally
as important to minors whose right to their own sexuality hinges on the
law's age requirement as it is for those adults who wish and have
consent to express their own sexuality with them.
3. Diluting the Sex-offender System. When crimes are grouped
together, or when crimes are statutorily defined as including a wide
range of conduct, the legislative purpose and the statutory application
are stretched further apart. In today's society, a mother of a young child
signs up for a sex-offender alert system to be informed if a pedophile has
moved into their neighborhood. That same mother likely does not care
that an eighteen-year-old that just moved in down the street sends nude
pictures to his girlfriend."' Yet, it is the same statutory scheme that
requires both to register in the sex-offender registry system. When
society's perceptions of crime-severity veer further and further from the
original punishment, the system becomes diluted with offenders who
were not intended to fall into the trap. This system in turn dilutes the
ability for the state to police effectively.7 o Scholars suggest that this
system dilutes the importance of protecting minors who are actually the
target of exploitation, and it even dilutes the significance of the sex
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offender registries that once actually held names of individuals who were
a threat to children.171
III.

GEORGIA MUST CHANGE THE STATUTORY SCHEME, BUT How?

A.

Other States' Approaches
The vast majority of state codes in the United States have an inherent
inconsistency between the age of consent and the age for depiction of
child pornography.1 72 Specifically, every state in the United States
Court of Appeals for the Eleventh Circuit - Georgia, Alabama, and
Florida - sets the age of consent lower than the age of those minors that
are allowed to be photographed engaging in sexual acts.17 ' Georgia's
statutory scheme has been analyzed in depth in Part II of this Comment,
but as a reiteration, the age of consent in Georgia is sixteen, but any
photograph of a minor below the age of eighteen portrayed engaging in
sexual acts constitutes child pornography.1 74
In Alabama, the statutory rape law establishes the age of consent to
be sixteen years old."' However, child pornography is a visual depiction of persons under seventeen years old engaging in obscene acts.1 76
Thus, a minor can consent to sex at sixteen years old in Alabama, but
that same minor cannot consent to being photographed engaging in
sexual acts until he or she is seventeen years old."' This dichotomy
establishes the same distinct inconsistency as in the Georgia code, except
that Alabama allows seventeen-year-olds to consent to sexting - a year
younger than Georgia.
The basic age of consent for sex in Florida is eighteen years old."'
However, Florida also has a "Romeo-and-Juliet" provision that states if
a person is less than twenty-four years old, they are legally able to have
consensual sexual contact with someone who is at least sixteen years
old. '7 Child pornography is defined the same as in Alabama - depictions of a person who is less than eighteen years old engaging in a
sexual performance.so Florida threw a curve ball in its recently
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enacted statute specifically aimed at the sexting epidemic.8' The
statute only applies to the minor that is sexting, and makes the act of
sending or receiving and saving a photograph of a minor depicting
nudity a non-criminal offense for the teenager's first violation."s2 For
the first violation, the teenager must either appear in juvenile court or
complete eight hours of community service, pay a small fine, or
participate in a "cyber-safety program" if one is available in that
particular location."'3
The Florida statute is deceptive because it does not de-criminalize all
photographs of minors, only those photographs that merely depict
nudity." Any photograph that depicts sexual acts or sexual excitement in addition to nudity is not protected under this statute and is
fully at risk of being prosecuted under the normal child pornography
statutes.' Since this statute has only been in effect since July of
2015, the legal distinction between nudity and sexual excitement
photographs has not yet been litigated. The unique application of this
law to minors is that in those states, the minor cannot be charged under
the juvenile code's delinquency statutes because the first offense is a
civil, not a criminal, violation. 8
In Florida, sixteen and seventeen-year-olds can consent to having sex
with anyone under twenty-four years old, but they are unable to give
legal consent to sending those same persons a sexually suggestive
photograph of themselves if the recipient is between the ages of eighteen
and twenty-four. Although Florida provides for civil, rather than
criminal, ramifications, the statute does not completely legalize the
teenager's ability to send or receive those photographs; instead, it simply
gives the teenager one strike without punishment.
Vermont has a statutory scheme similar to that of Florida, which
makes an exception to the child pornography laws that completely decriminalizes consensual sexting between thirteen and nineteen-year-old
teenagers.' The only restrictions placed on the law is that the
teenager's consent must have been voluntary, knowing, and without
coercion or threat. 88
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Id. § 847.0141(4).
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State v. C.M., 154 So. 3d 1177, 1179 (Fla. Dist. Ct. App. 2015).
Arcabascio, supra note 99, at 33-34; Poltash, supra note 101, at 14.
Poltash, supra note 101, at 14.
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A small minority of states outside the Eleventh Circuit take an
approach that eliminates the inconsistencies inherent in the Eleventh
Circuit's approach: in those states, the age of consent for sex and the age
in which minors portrayed in photographs are no longer considered child
pornography are the same.'"' In Maryland, the age of consent is
sixteen.9 o Once a teenager reaches the age of sixteen, there are no
further restrictions on his or her ability to consent to and participate in
sexual conduct - this freedom is true even for photographs of sexual
conduct because once teenagers reach sixteen years old, sexually
suggestive photographs of them are no longer considered child pornography. 91

A similar scheme is also found in Arizona, where the age of consent
and the age for legally portraying minors is eighteen.1 9 2 While the
actual statutory language and punishments in Arizona and Maryland
vary, the outcome is the same in both states - teenagers know without
fail that once they reach a particular age, their sexuality will no longer
be subjected to legal intervention.
Jack and Jane's fate ends differently in each of these four states. In
Florida, since Jack is below the age of twenty-four, and Jane is sixteen,
their sexual intercourse would be legal. However, Jack does not qualify
for the newly-enacted Florida statute's civil program, and, thus, would
be prosecuted as possessing child pornography. Jane would be charged
under the state's delinquency statutes and be required to pay a fine or
participate in a cyber awareness course. In Alabama, Jack and Jane can
legally have sex, but Jane cannot be pictured in any sexual photograph
for another year; thus, Jack could still face imprisonment in Alabama for
child pornography possession. ' In Maryland, both Jack and Jane are
legally allowed to send each other photographs of themselves as well as
engage in sexual conduct without legal repercussions to either person.
In Arizona, Jack would face charges for statutory rape as well as
possession of child pornography because the age for both is eighteen, and
Jane cannot legally consent to either.

189. See, e.g., MD. CODE ANN §§ 3-301, 3-315, 11-208 (2015); ARIZ. REV. STAT. ANN.
13-1405(A), 13-553, 13-3551(6) (2015).
190. MD. CODE ANN. §§ 3-301-3-315; see also Hope Tipton, Age of Consent in Maryland,
PEOPLE'S L. LIB. MD. (June 19, 2015), http://www.peopIes-law.org/age-consent.
191. See MD. CODE ANN. § 11-208.
192. Aiz. REV. STAT. ANN. §§ 13-1405(A), 13-3553, 13-3551(6) (2015).
193. See ALA. CODE § 13A-12-197, -192.
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B.

Scholars' Suggested Approaches
Some scholars argue that sexting should not be criminalized under the
criminal justice system, 19 4 noting that
[ciriminal acts should be behaviors that our society has deemed
universally egregious and dangerous. Sexting does not fit into this
definition because it is not always harmful if the sexters both consent
to it and if they keep the pictures confidential; in these instances,
sexting should not warrant criminal penalties or police involvement.'
These scholars side more with Florida's approach as discussed above to
take the penalties - both civil and criminal - off the table for those
teenagers who consent to this conduct."' It is unclear whether these
scholars condone the activity of teenage sexting, and it is also unclear
whether they would only de-criminalize sexting for those who are legally
able to consent to physical sexual conduct, or if they would maintain the
inconsistent status quo.
A second school of thought urges legislatures to distinguish between
consensual and non-consensual sexting."' The argument is that nonconsensual sexting involves wrongful procurement of photographs or
wrongful dissemination of photographs, which typically also involve
coercion, threats, or peer pressure. 9 " Consensual sexts, on the other
hand, are voluntarily self-taken and typically have no indication of any
negative procurement such as coercion or threat. 9 9 Georgia currently
has a statute criminalizing the unsolicited sending of a nude or sexually
suggestive photograph to a non-consenting recipient,2 00 but the statute
only applies to adults and does not address the new sexting phenomenon.
One other group of scholars argue that sexting should be de-criminalized altogether with no nuanced exceptions or punishments for second
offenses. These scholars rest their argument on the age of consent
conflict because the age of consent law will take care of the sexting
phenomenon for children who meet that age but not the child pornography victim age.201 Instead of criminal sanctions, it is argued that all
194.
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states should either create separate educational programs to inform
children about the dangers of sexting, or implement the program in an
already-established sex-education course.2 0 2
C. Georgia Should Resolve the Inconsistencies by Picking an Age and
Sticking to It
In a society where teenage sexuality is widespread and likely here to
stay, the General Assembly must re-analyze Georgia's sex-offense
statutory scheme by confronting the uncomfortable reality - decide
whether sexting is more harmful and dangerous than having sex. If the
legislature looks at the statistics, considers scholars' and other states'
approaches, and determines that sexting is a serious and harmful
phenomenon to minors above and below the age of consent then perhaps
the inconsistencies should remain in place. However, there is no evidence
that the Georgia legislature has considered this specific inconsistency
and answered the question, which is worse?
In Georgia, the legislature decided in 1996 that sixteen-year-olds can
legally consent to sex, to sodomy, to foreplay, and beyond.203 Even as
society has changed over the last twenty years, the age of consent has
remain untouched. As statutory constructionists would say, a lack of
legislative action acts as a passive acquiescence to the status quo. It is
likely that since technology has progressed so rapidly, and the federal
government placed immense pressure on state governments to combat
child pornography, the Georgia General Assembly likely chose the age
of eighteen for child pornography statutes based solely in the realm of
virtual sexual activity, and likely did not consider the inherent
inconsistency that decision left in its wake between those statutes and
the statutory rape statute.
Regardless, the inconsistency was created and the inconsistency still
remains. Sixteen-year-olds can have sex with fifty-year-olds, but
seventeen-year-olds cannot legally send a nude photograph to an
eighteen or nineteen-year-old. The most sensible and logical way to fix
the problem is to simply determine the age that society believes a minor
becomes an adult for the purpose of consenting to all sexual activity. If
that age has already been determined to be sixteen, as shown by the
statutory rape statute, then the legislature should lower the child
pornography depiction age to sixteen as well. This change would be a
relatively simple legislative change to make since very few statutes
would have to be amended, and no statutes would have to be re-written,
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repealed, or re-structured. For example, the General Assembly would
simply change all of the "sixteen" or "eighteen" year old references in the
definition portion of these sex-related statutes, and replace those words
with whichever age the legislature deems appropriate.
There is no doubt that there will initially be a lack of consensus on
what the age should be. Perhaps the legislature will take this argument
and decide that the current age of consent- sixteen- no longer serves
as a protection to vulnerable youth, and will raise the age of consent in
Georgia to eighteen. This change would not be groundbreaking because
a large minority of states currently have the age of consent set as high
as eighteen years old.204 This change would also fix another, moresubtle problem by aligning Georgia law with current federal law, whose
age of consent for both sex and photographing sexual conduct is eighteen
years old.
Regardless of which option is chosen, the legislature must take action
to remedy this inconsistency because the current statutory scheme for
permissible teenage sexual conduct flies in the face of reason. One
scholar summed up this issue, noting that "tying child-pornography
statutes to age-of-consent statutes would therefore make the realm of
allowable expression at least as broad as the realm of allowable
action."2 0 5 This conclusion is logical and easily applicable: if you can
legally do X action, you are legally allowed to photograph yourself
performing X action. The United States Supreme Court even pointed out
the illogicacy of the inconsistency in another state statute in Ashcroft v.
206
Free Speech Coalition,
noting that it is odd to prohibit visual
depictions of people who are under eighteen years old engaging in sexual
activity, even though that age is "higher than the legal age for marriage
in many States, as well as the age at which persons may consent to
sexual relations. 207
IV.

CONCLUSION

Georgia's statutes must change. The Georgia Supreme Court urged the
Georgia General Assembly to do just that in a recent decision: "We
encourage the legislature to examine this case and make a more
recognizable distinction between statutory rape . . . . and the other
sexual crimes . . . . The conflicting nature of the statutory scheme
relating to sexual conduct, especially with respect to teenagers, may lead

204. See Haynes, supra note 84, at 398.
205. Id.
206. 122 S. Ct. 1389 (2002).
207. Ashcroft v. Free Speech Coalition, 535 U.S. 234, 247 (2002); Haynes, supra note
84, at 384.
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to inconsistent results."208 There are too many inconsistencies in the
criminalization and non-criminalization of teenage sexual conduct to
maintain the status quo in the Georgia code. As the former Director of
the Central Intelligence Agency once observed, "We either believe in the
dignity of the individual, the rule of law, and the prohibition of cruel and
unusual punishment, or we don't. There is no middle ground." 209 There
cannot be a middle ground in the prohibition against cruel and unusual
punishment and individual dignity, but the Georgia General Assembly
can easily find middle ground in Georgia's currently inconsistent
statutory scheme by picking an age - sixteen, seventeen, or eighteen
and setting that age as both the age of consent for sexual conduct and
the age of "minors" being portrayed in sexually explicit photographs.
EMILY L. EvETT

208. Dixon v. State, 278 Ga. 4, 8, 597 S.E.2d 147, 150 (2004).
209. Leon E. Panetta, No Torture. No Exceptions., WASH. MONTHLY (2008), http://www.
washingtonmonthly.com/features/2008/0801.panetta.html.

