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CASENOTE
A Taxing Exception: Southern LNG, Inc. v.
MacGinnitie's Narrow Interpretation of the
Mandamus Exemption

I.

INTRODUCTION

At a quick glance, a writ of mandamus seems fairly straightforward:
a court can compel a public official to perform a legal duty unless other
1
specific legal remedies are available to enforce that legal right.
Throughout the history of mandamus, courts have had to determine
whether an alternative legal remedy is available, and if so, whether it
would preclude a writ of mandamus.' In particular, a long series of
Georgia cases have addressed whether an appeal to a county's board of
3
equalization (BOE) is an adequate alternative remedy. The recent
Georgia Supreme Court case Southern LNG, Inc. v. MacGinnitie
(Southern H) examined whether the existence of an alternative legal
5
remedy precluded mandamus relief. For instance, if an alternative
legal remedy is not "adequate," mandamus relief may still be available
(the exception).8 Ultimately, the supreme court narrowly interpreted

1. O.C.G.A. § 9-6-20 (2007 & Supp. 2014).
2. RICHARD C. RUSKELL, GA. PRACTICE & PROCEDURE § 29:2 (2014-2015 ed.) (citing to
a series of cases where another existing remedy was available, precluding mandamus
relief); see, e.g., We, the Taxpayers v. Bd. of Tax Assessors, 292 Ga. 31, 33, 734 S.E.2d 373,
376 (2012) (requiring the parties to seek an appeal to the county board of equalization).
3. See, e.g., Tax Assessors v. Chitwood, 235 Ga. 147, 153, 218 S.E.2d 759, 763 (1975).
The purpose of establishing the BOE was to address all kinds of deficiencies regarding tax
filings. Id. at 153, 218 S.E.2d at 763. The BOE in each county is responsible for resolving
tax issues specified by statute. O.C.G.A. § 48-5-311 (2010 & Supp. 2014). The board
consists of three members and three alternative members appointed pursuant to the
Georgia Code. O.C.G.A. § 48-5-311(aXl). The Georgia Code grants the BOE the authority
to hear appeals by any taxpayer or property owner. O.C.G.A. § 48-5-311(e).
4. 294 Ga. 657, 755 S.E.2d 683 (2014).
5. Id. at 666-68, 755 S.E.2d at 691-93.
6. See id. at 666, 755 S.E.2d at 691.
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the exception to the preclusion of mandamus relief, holding that a
taxpayer has standing to seek a writ of mandamus when a court
determines that the alternative remedy is inadequate.7
II. FACTUAL BACKGROUND
In 1978, Southern Liquefied Natural Gas, Inc. (Southern), the
plaintiff, began operation of a liquefied natural gas (LNG) storage
business located in Chatham County.' Southern imported LNG and
held the gas in storage tanks. When there was a demand for gas the
LNG was removed from the storage facilities, returned to a gaseous
state, and delivered through intra- and inter-state pipelines.9 At the
commencement of its business, Southern filed ad valorem property tax
returns with Chatham County.10 Not long after, Southern ceased
operations from the years 1982 to 2000.
After the long hiatus, Southern reopened and asked the state revenue
commissioner (the commissioner) whether its property tax returns could
be filed with the commissioner rather than with Chatham County.1"
When asked, the commissioner refused to recognize Southern as a
"public utility" pursuant to the Official Code of Georgia Annotated
(O.C.G.A.) section 48-1-2(21), 13 and consequently refused to accept the

7. Id. at 664-65, 755 S.E.2d at 690 (holding the BOE appeal was not an adequate
alternative legal remedy because the judgment would not be binding on the commissioner,
and thus, the taxpayer had standing to seek mandamus).
8. Id. at 658, 755 S.E.2d at 686.
9. Southern LNG, Inc. v. MacGinnitie (Southern 1), 290 Ga. 204, 204-05, 719 S.E.2d

473, 473 (2011).
10. Southern 11, 294 Ga. at 658, 755 S.E.2d at 686. Ad valorem taxes are implemented
when the property being taxed is used in interstate commerce. See 3A GA. JUR. Property
§ 35:17 (2008).

11. Southern LNG Co., L.L.C., 139 F.E.R.C. J[ 61,120 (2012); see also Mary Landers,
LNG Facility: Let State Do It, SAVANNAH MORNING NEWS (Oct. 8, 2013), http://savannah
now.com/news/2013-10-08/ing-facility-let-state-do-it#.VAYQo2Ma7Ns.
12.

Landers, supra note 11. Southern never alluded to why filing with the commission-

er was preferred over filing with the county; however, Southern's attorney assumed that
filing with the state would result in a lower tax assessment. Id.
...

13. O.C.G.A. § 48-1-2(21) (2010 & Supp. 2014) (defining a "[piublic utility" as all "gas
companies; and any person or persons operating a gas ... business, through their

president, general manager, owner, or agent having control of the company's offices in this

state"). The Revenue and Taxation title of the Georgia Code does not define a gas
company. Southern II, 294 Ga. at 659 n.3, 755 S.E.2d at 686 n.3; see also O.C.G.A. tit. 48
(2010 & Supp. 2014). However, the Public Utilities and Public Transportation title defines

"[g]as company" as "any person certificated under .., this title to construct or operate any
pipeline or distribution system ... for the transportation, distribution, or sale of natural
or manufactured gas." O.C.G.A. § 46-1-1(5) (2004 & Supp. 2014).
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While Southern was seeking permission from the
tax returns. 4
commissioner, Southern simultaneously appealed to the Chatham
County BOE, claiming that the property tax assessments from 2003 to
2010 were incorrect and that the commissioner, rather than the county,
should value the property. At the conclusion of the appeal, the BOE
agreed that the tax values from 2003 to 2010 were not valued properly,
but the BOE did not address the issue of whether the commissioner
should value the property pursuant to O.C.G.A. § 48-1-2(21)."
In response, in 2010, Southern filed an action in superior court
seeking a writ of mandamus to compel the commissioner to accept its ad
valorem taxes and seeking a declaratory judgment regarding the
statutory issue. In its declaratory judgment petition, Southern asked
the trial court to recognize Southern as a gas company and a public
utility under O.C.G.A. § 48-1-2(21), which would require the commission6
er, rather than the county, to accept Southern's tax returns. However, the trial court determined that the entire action was barred due to
sovereign immunity and granted the commissioner's motion to dismiss. 7
On appeal, in Southern LNG, Inc. v. MacGinnitie (Southern 1),18 the
19
The
Georgia Supreme Court reversed the trial court's decision.
for
action
the
barred
immunity
sovereign
majority determined that if
without
left
be
declaratory judgment, Southern would ultimately
adequate relief.20 If Southern were left without adequate relief, the
2
action for the writ of mandamus would still be viable. ' However, the
would be barred
judgment
court did not address whether the declaratory
because, in either instance, the action for mandamus relief would not be
precluded.2 2 On remand, the trial court granted the commissioner's
summary judgment motion on the mandamus claim. The trial court held

14. See Southern I1, 294 Ga. at 657, 755 S.E.2d at 685.
15. Id. at 658 & n.1, 755 S.E.2d at 686 & n.1 (reciting Southern's continued desire to
be recognized as a public utility for the purposes of filing its property taxes); see also
Southern I, 290 Ga. at 204-05, 719 S.E.2d at 473 (describing Southern's original desire to
be recognized as a public utility); Landers, supra note 11 (reporting an interview with
Southern's attorney prior to the second appeal to the supreme court).
16. Southern 1, 290 Ga. at 205, 719 S.E.2d at 473. O.C.G.A. § 48-5-511 requires "each
public utility ... to make [its] annual tax return... to the commissioner." O.C.G.A. § 485-511(a) (2010). Thus, if Southern were recognized as a public utility, Southern could seek
to compel the commissioner to accept its ad valorem property tax return.
17. Southern I, 290 Ga. at 205, 719 S.E.2d at 473.
18. 290 Ga. 204, 719 S.E.2d 473 (2011).
19. Id. at 205, 719 S.E.2d at 473.
20. Id.
21. Id.
22. Id. at 205-06, 719 S.E.2d at 473-74.
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that a tax appeal to the Chatham County BOE was an adequate
alternative remedy for Southern. As a result, Southern appealed to the
Georgia Supreme Court for a second time.'
The supreme court vacated and remanded the trial court's decision,
holding that a tax appeal to the BOE was not an adequate alternative
remedy because the appeal was not "equally convenient, complete and
beneficial" to the mandamus relief Southern sought.'
However, the
supreme court did not address, and the parties did not brief, the issues
of (1) whether the commissioner would be bound to the BOE judgment
and (2) whether the commissioner could be made a party to the
appeal.25 Because the supreme court lacked sufficient briefing on those
issues, the court again remanded the case to the trial court for further
proceedings.26
III.
A.

LEGAL BACKGROUND

The Meaning of Mandamus and the Exception

A writ of mandamus is an extraordinary remedy. 2 ' As an extraordinary remedy, mandamus relief should be granted with caution. 2' As
a result, mandamus will not be granted for fruitless or nugatory
claims. 29 When a court issues a writ of mandamus, the writ compels
public officials to perform a particular duty.3 ° In addition to performing particular duties, all public officials must also perform those duties
faithfully.3 Pursuant to O.C.G.A. § 9-6-20,32 when a public official's
duty is not performed faithfully or the duty is not performed at all, a

23. Southern 11, 294 Ga. at 659-60, 755 S.E.2d at 687 (discussing the procedural history
of the first appeal to the supreme court); see also Southern 1, 290 Ga. at 205-06, 719 S.E.2d
at 473-74 (elaborating on the summary judgment motions that were filed and the reasoning
of why granting the commissioner's motion was improper).
24. Southern 11, 290 Ga. at 663-64,669,755 S.E.2d at 689,693 (quoting N. Fulton Med.
Ctr. v. Roach, 265 Ga. 125, 128, 453 S.E.2d 463, 466 (1995)).
25. Id. at 667-70, 755 S.E.2d at 692-93 (stating that the trial court should determine
these issues of joinder first, before the supreme court addresses them).
26. Id. at 669, 755 S.E.2d at 693.
27. See 55 C.J.S. Mandamus § 60 (1998).
28. See id.
29. RUsKELL, supra note 2, at § 29:2.
30. See 55 C.J.S. Mandamus § 60; see also O.C.G.A. § 9-6-20.
31. O.C.G.A. § 9-6-20.

32. Id. ("All official duties should be faithfully performed, and whenever ... a legal
defect of justice would ensue from a failure to perform or from improper performance, the
writ of mandamus may issue to compel a due performance, if there is no other specific legal
remedy for the legal rights.").
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writ of mandamus may be issued to compel the public official to
perform.33 Issuance of mandamus relief requires a finding that a public
official failed to perform a duty, that the complainant has a legal right
to the service the public official failed to perform, and that 34there is no
alternative legal remedy available to remedy the legal issue. Of these
elements, the one contested most frequently in the courts is the
35
availability of potential alternative remedies.
When alternative remedies are available to a party, mandamus relief
is unavailable.36 For example, in Vann v. Dekalb County Board of Tax
Assessors,3 7 a taxpayer brought an action challenging the method of an
appraisal of his property.3" The Georgia Court of Appeals held that
because an alternative remedy was available to the taxpayer, equitable
39
or injunctive relief was unavailable. In addition to barring equitable
relief, the court concluded that an alternative remedy barred declaratory
4 ° The court reasoned that a BOE
judgment and mandamus as well.
appeal was a practical and efficient alternative, and thus, an adequate
41
legal remedy, precluding extraordinary remedies such as mandamus.

33. Id. ("[Tihe writ of mandamus may issue to compel a due performance."); see also
Fulton Cnty. Bd. of Tax Assessors v. Jones, 264 Ga. 828, 828, 452 S.E.2d 99, 99 (1995)
("Mandamus will issue against a public officer when a petitioner has a clear legal right to
the relief sought. ..

").

34. See O.C.G.A. § 9-6-20(a) (requiring all officials to perform their duties faithfully);
RUSKELL, supra note 2, at § 29:2 (requiring that mandamus applicants have "a clear legal
right to the relief sought, and... no other adequate legal remedy" is available).
35. See, e.g., Fulton Cnty. Bd. of Tax Assessors, 264 Ga. at 828, 452 S.E.2d at 100
(affirming the grant of a writ of mandamus because the taxpayer exhausted all alternative
remedies before seeking mandamus relief); Vann v. DeKalb Cnty. Bd. of Tax Assessors, 186
Ga. App. 208, 210-11, 367 S.E.2d 43,46-47 (1988) (determining the taxpayers failed to state
a cognizable claim since extraordinary remedy could not be sought due to available
alternative remedies).
36. See We, the Taxpayers, 292 Ga. at 33, 734 S.E.2d at 376 (requiring a party to seek
all remedies before attempting to seek equitable or mandamus relief in superior court);
Vann, 186 Ga. App. at 210-11, 367 S.E.2d at 46-47 (denying mandamus relief when the
BOE appeal provided a plain and adequate remedy).
37. 186 Ga. App. 208, 367 S.E.2d 43 (1988).
38. Id. at 208, 367 S.E.2d at 45.
39. Id. at 210, 367 S.E.2d at 46.
40. Id. at 210-11, 367 S.E.2d at 47. However, a writ of mandamus can be brought
regardless of whether declaratory action was barred by sovereign immunity. Southern I,
290 Ga. at 205, 719 S.E.2d at 473 (analogizing to Stanley v. Sims, 185 Ga. 518, 526, 195
S.E. 439, 443 (1938), which held that a mandamus action "is not within the rule that a
State can not be sued without its consent").
41. Vann, 186 Ga. App. at 210, 367 S.E.2d at 476 (citing O.C.G.A. § 48-5-311 as an
adequate remedy); see also RUSKELL, supra note 2, at § 29:2 ("The right to extraordinary
aid of mandamus exists only where (1) the applicant has a clear legal right to the relief
sought, and (2) there is no other adequate legal remedy.").
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While mandamus relief is typically precluded if there is an alternative
remedy, a taxpayer may still have standing for mandamus action if the
alternative remedy is inadequate.42 Pursuant to the exception, courts
allow a party to pursue mandamus relief when an alternative remedy is
inadequate.' An alternative remedy is considered an "adequate" legal
remedy when that remedy is as "equally convenient, complete and
beneficial" as mandamus relief."' When the alternative remedy is not
adequate, a taxpayer will have standing to seek mandamus relief."5

For example, in North Fulton Medical Center, Inc. v. Roach,46 the

medical center sought a writ of mandamus while the opposing party
claimed that a declaratory judgment action was available.4 However,
the supreme court explained that an alternative remedy is "adequate"
only when that alternative remedy is "equally convenient, complete and
beneficial."" In addition, the supreme court noted that the alternative
legal remedy had to exist at the time the mandamus relief was
sought.49 Therefore, if the alternative legal remedy was not available
at the time mandamus was sought, the alternative remedy could not
preclude mandamus relief.50

42. See generally Roach, 265 Ga. 125, 453 S.E.2d 463.
43. See id. at 127-28, 453 S.E.2d at 466.
44. Id. at 127-28, 267 S.E.2d at 466 (quoting Adams v. Town of Weston, 181 Ga. 503,
504, 183 S.E. 69, 70 (1935)).
45. Id.
46. 265 Ga. 125, 453 S.E.2d 463 (1995).
47. Id. at 125, 127, 453 S.E.2d at 464, 465-66.
48. Id. at 127-28, 453 S.E.2d at 466 (quoting Adams, 181 Ga. at 504, 183 S.E. at 70).
49. Id. at 128, 453 S.E.2d at 466.
50. Id. ("A contrary holding would condone the inherently unfair practice of changing
the rules mid-game. .. ."). An alternative remedy that became available subsequent to

seeking a writ of mandamus does not preclude the mandamus relief. Id. Furthermore,
Georgia courts have held that mandamus relief is an improper remedy for requiring a
public official to act for an extended period of time. See State ex rel. Bd. of Pub. Educ. v.
Johnson, 214 Ga. 607, 611-12, 106 S.E.2d 353, 356 (1958). In Johnson, the state was
granted a mandamus for the present year and asked the court to retain jurisdiction to
grant relief in subsequent years. Id. at 610-11, 106 S.E.2d at 355-56. However, the
supreme court concluded that retaining jurisdiction was unnecessary and would require too
much responsibility from the respondent. See id. at 611-12, 106 S.E.2d at 356. Above all,
the conditions could vary within the upcoming years in ways that could not be anticipated.
Id. Ultimately, the court continued to strictly issue mandamus relief, holding that the
extraordinary remedy was not a proper remedy to compel action from a public official over
a long period of time. hd
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B. Alternative Remedy: The Benefits of the Board of Equalization
Generally, taxpayers file ad valorem taxes with either a county or the
state commissioner." While taxpayers file taxes with either the county
are
or the state, the majority of actions seeking a writ of mandamus
2 Even
county.
particular
a
for
assessors
tax
of
against the board
though these mandamus actions exist, few courts have compelled a
public official to act due to the strict requirements for issuing mandamus.5 3 O.C.G.A. § 48-5-311(e) 54 affects how the courts issue mandamus relief in the state of Georgia because it minimizes the quantity of
mandamus relief awarded.55 This statute allows taxpayers to appeal
5
most ad valorem tax issues to a county's BOE. " As early as 1975, the
Georgia Supreme Court held that the BOE has the authority to address
"matters of taxability, uniformity of assessment, and value in the
manner herein provided."57 For decades, Georgia courts have consistently viewed this statute as a remedy for taxpayers-appeals to the
58
BOE are an alternative to bringing a lawsuit in the trial courts. The
supreme court reasoned that the Georgia General Assembly intended to
5
provide a system to exclusively handle these tax issues. " As a result,
the supreme court recognized that an appeal to the BOE was an
adequate alternative remedy."0

51.
52.

See S. Ry. Co. v. State Bd.of Equalization, 712 F. Supp. 1557,1560 (N.D. Ga. 1988).
See, e.g., Chitwood, 235 Ga. at 147, 218 S.E.2d at 760 (bringing an action against

both the county's board of tax assessors and the commissioner); Vann, 186 Ga. App. at 208,
367 S.E.2d at 45 (challenging the tax appeals and bringing an action against the county's
board of tax assessors).
53. See, e.g., Wilkes v. Redding, 242 Ga. 78, 79-80, 247 S.E.2d 872, 873-74 (1978)
(denying mandamus relief when the taxpayer failed to exhaust all his remedies).

54. O.C.G.A. § 48-5-311(e) (2010 & Supp. 2014) ("Any taxpayer or property owner as
of the last date for filing an appeal may elect to file an appeal from an assessment by the
county board of tax assessors to . . . [tJhe county board of equalization as to matters of
taxability, uniformity of assessment, and value .. . ."). O.C.G.A. § 48-5-311 specifies the
content that the BOE is authorized to handle and determine. 3A GA. JUR. Property§ 35:84
(discussing what residents may appeal to the BOE as specified by statute).
55. 3A GA. JUR. Property § 35:84 (discussing the role of a county board of equalization
and its authority to hear appeals).

56. O.C.G.A. § 48-5-311(e) ("[Als to matters of taxability, uniformity of assessment, and
").
value ....
57. See Chitwood, 235 Ga. at 153, 218 S.E.2d at 762.
58. See id. at 151-52, 153, 218 S.E.2d at 762, 763 (holding that the BOE appeal
provided the taxpayers with an ample remedy to resolve any deficiencies found with the

taxes).
59. Id. at 153-54, 218 S.E.2d at 763.

60. Id. at 154,218 S.E.2d at 764. In addition to being an adequate alternative remedy,
Georgia courts have held that the BOE has the ability to decide constitutional and
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In Vann, the court of appeals explained the reason for the long
tradition of precluding mandamus relief when a BOE appeal is available
as an alternative legal remedy.6 1 By the time the case was decided in
1988, Georgia courts had established that O.C.G.A. § 48-5-31162
provided an adequate alternative remedy to preclude a taxpayer from
seeking extraordinary relief, particularly a writ of mandamus. 3
Specifically, the court of appeals stated that an alternative remedy that
is plain, adequate, and does not deprive an individual of due process will
preclude extraordinary relief.6 4 When a remedy is as practical and
efficient as justice may require, the remedy can be seen as plain and
adequate.65 In Vann the court of appeals reaffirmed that O.C.G.A. § 485-311 was an adequate remedy for taxpayers. 6 The court held that the
BOE appeal precluded injunctive relief, declaratory judgment, and
mandamus. 7
There are a number of Georgia cases that have dismissed a taxpayer's
claims for mandamus relief when the taxpayer fails to exhaust all of its
alternative remedies. 8 Courts consistently resist issuing mandamus
when a taxpayer has the opportunity to bring a separate appeal
pursuant to O.C.G.A. § 48-5-311.69 In a recent case, We, the Taxpayers

procedural issues regarding a taxpayer's ad valorem tax returns. Wilkes, 242 Ga. at 79,
247 S.E.2d at 873. For example, in Wilkes, a 1978 Georgia Supreme Court case, a taxpayer
appealed his property taxes, raising several constitutional and procedural issues. After
bringing an appeal to the BOE, the taxpayer sought a writ of mandamus to compel the
BOE to follow procedures and to require the BOE to file a ruling for the pending BOE
appeal. Id. at 78-79, 247 S.E.2d at 873. The supreme court affirmed the trial court's
dismissal for failure to state a claim because the BOE could address constitutional and
procedural issues during an appeal. Id. at 78-79, 80, 247 S.E.2d at 873-74. Therefore, the
BOE appeal must be exhausted before action can be sought in a trial court. Id. at 80, 247
S.E.2d at 873-74. Again, the supreme court precluded injunctive relief, declaratory
judgment, equity, and mandamus when there was an alternative legal remedy that the
taxpayer did not pursue. See id. at 79, 247 S.E.2d at 873.
61. 186 Ga. App. at 210-11, 367 S.E.2d at 46-47.
62. O.C.G.A. § 48-5-311.
63. See 186 Ga. App. at 210-11, 367 S.E.2d at 46-47.
64. Id. Typically in the a mandamus context, a legal remedy is seen as an "adequate"
alternative when the remedy is "equally convenient, complete and beneficial." Roach, 265
Ga. at 127, 453 S.E.2d at 466 (quoting Adams, 181 Ga. at 504, 183 S.E. at 70).
65. Vann, 186 Ga. App. at 210, 367 S.E.2d at 46.
66. Id.
67. Id. at 210-11, 367 S.E.2d at 46-47 (determining the BOE appeal provided a plain
and adequate remedy that could address all questions of constitutionality).
68. See, e.g., Chatham Cnty. Bd. of Assessors v. Jepson, 261 Ga. App. 771, 771-72, 584
S.E.2d 22, 22-23 (2003) (denying declaratory relief when the taxpayer failed to exhaust all
remedies). The court of appeals referred to O.C.G.A. § 48-5-311 as an "administrative"
remedy throughout that case. Jepson, 261 Ga. App. at 772, 584 S.E.2d at 23.
69. See Jepson, 261 Ga. App. at 771-72, 584 S.E.2d at 23.
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7
v. Board of Tax Assessors," the Georgia Supreme Court held similarv
ly. ' In We, the Taxpayers, the court emphasized the importance of
exhausting all alternative remedies that are specifically created to
resolve a particular issue. This 2012 decision precluded the taxpayers
73
from the issuance of a writ of mandamus. Once again, the court held
that the trial courts should not grant extraordinary relief to taxpayers
74
when there is an adequate alternative remedy available to them.

C.

The Distinct Duty Owed

The other element Georgia courts require for a writ of mandamus is
that the public official against whom the writ is sought has a duty to
5
In the long line of cases regarding Georgia
perform a specific task.
county and state tax issues, the public official typically has a duty to the
77
taxpayers. 6 To illustrate, in Tax Assessors v. Chitwood, the Georgia
Supreme Court emphasized the influence of a BOE appeal and how the
7
appeal affected the parties. " For example, a decision by the BOE was
7
binding on the board of tax assessors. " The court held that the
General Assembly had implemented a system where parties could appeal
80
to the BOE for the specific reason of remedying tax issues. If any tax
liability or uniformity issues were determined in the course of the BOE
appeal, the county board of tax assessors had a duty to address the
issue."* This duty made a final judgment of the BOE binding on the
82
tax assessors.

70. 292 Ga. 31, 734 S.E.2d 373 (2012).
71. See id. at 33, 734 S.E.2d at 376.
72. Id. O.C.GA. § 48-5-311 specifically created a system to hear appeals regarding
property taxes. We, the Taxpayers, 292 Ga. at 32, 734 S.E.2d at 375. Thus, when there is
an adequate remedy available, the party must pursue that remedy before seeking relief
from the trial court. Id. at 33, 734 S.E.2d at 376.

73. We, the Taxpayers, 292 Ga. at 33, 734 S.E.2d at 376 (denying mandamus relief
when the taxpayers failed to seek administrative relief using O.C.G.A. § 48-5-311).
74. Id.
75. RUSKELL, supra note 2, at § 29:2 ("The right to the extraordinary aid of mandamus
exists only where... the applicant has a clear legal right to the relief sought . .
76. See, e.g., Chitwood, 235 Ga. at 150, 218 S.E.2d at 761.
77. 235 Ga. 147, 218 S.E.2d 759 (1975).
78. See id. at 153, 218 S.E.2d at 763 (relying on O.C.GA. § 48-5-311 and elaborating
on the procedure if inconsistencies are found in a tax assessment).
79. Id. ("[T]he board shall have the power to order the county board of tax assessors
to take such action as is necessary... ." (quoting Ga. H.R. Bill 1704, Reg. Sess., 1972 Ga.
Laws 1094)).
80. Id. at 153, 218 S.E.2d at 763 (discussing the General Assembly's intent).
81. See id.
82. See id.
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In contrast, an early Georgia Supreme Court case, State ex. rel. Board
of Public Education v. Johnson,' involved a taxpayer seeking a writ of
mandamus against the Chatham County tax commissioner rather than
the board of tax assessors. The taxpayer sought a writ of mandamus to
compel the tax commissioner to perform duties that the taxpayer alleged
the tax commissioner was obligated to perform.8 However, when the
public official has no duty, like in Johnson, a court cannot compel the
public official to act via mandamus."
Recent Georgia cases have interpreted the duty of a public official
more broadly. In Rothschild v. Columbus Consolidated Government,"
the court broadly interpreted who had standing to seek a writ of
mandamus. 7
In particular, pursuant to O.C.G.A. § 9-6-24,8 a
taxpayer has standing to seek a writ of mandamus as long as "the
question is one of public right" because "no legal or special interest need
be shown."89 The court held that the plaintiff had standing to seek a
writ of mandamus against the defendant because the defendant owed a
public duty and the plaintiff was a member of the public who "[was]
entitled to have [the relief] enforced. ° Whereas the previous Georgia
cases denied mandamus relief when the court did not find that the
plaintiff was owed a distinct duty, here the court allowed the plaintiff to
seek a writ of mandamus because he had an interest in the laws and
sought to enforce a duty.91
Above all, a taxpayer has standing to bring a cause of action in a trial
court for a tax assessor's failure to fulfill a duty or failure to abide by a
decision of the BOE. s2 In Fulton County Board of Tax Assessors v.
Jones,9 the taxpayers failed to appear in person for their BOE appeal,

83. 214 Ga. 607, 106 S.E.2d 353 (1958).
84. Id. at 610, 106 S.E.2d at 355-56.
85. See id. at 611-12, 106 S.E.2d at 356. Similarly, in Southern I, the taxpayer,
Southern, was seeking to compel the state revenue commissioner to accept its annual tax
return. Southern sought to file its ad valorem taxes with the state, and thus, the action
involved the state revenue commissioner rather than the county board of tax assessors.
Southern 1, 290 Ga. at 205, 719 S.E.2d at 473.
86. 285 Ga. 477, 678 S.E.2d 76 (2009).
87. Id. at 479, 678 S.E.2d at 78.
88. O.C.G.A. § 9-6-24 (2007).
89. Rothschild, 285 Ga. at 479, 678 S.E. 2d at 78 (quoting O.C.G.A. § 9-6-24).
90. Id. at 479-80, 678 S.E.2d at 78-79 (quoting Mosely v. Sentence Review Panel, 280
Ga. 646, 646, 631 S.E.2d 704, 706 (2006)) (concluding that a plaintiff who has an interest
in having the laws executed should have standing to bring a mandamus claim).
91. Id.
92. See Jones, 264 Ga. at 828, 452 S.E.2d at 100.
93. 264 Ga. 828, 452 S.E.2d 99 (1995).
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94
and thus, the tax assessors refused to certify the appeal. The Georgia
Supreme Court held that the taxpayers properly brought an action to the
95
trial court because of the tax assessor's error. By holding that the
taxpayers properly brought their action to the trial court, the court held
that a writ of mandamus was proper to require the board of tax
96
assessors to perform the duty it owed to the taxpayers.

IV.

COURT'S RATIONALE

In Southern LNG, Inc. v. MacGinntie(Southern II), the supreme court
had to determine whether a writ of mandamus was available to a
97
taxpayer when an alternative form of remedy was available. However, unlike previous Georgia cases, the court in this case faced a new
issue: whether a taxpayer who sought a writ of mandamus against a
defendant who might not be bound by the alternative remedy had
9
standing to bring an action in a trial court." In a 6-1 decision, the
court concluded that the alternative remedy was not adequate to
preclude a writ of mandamus because the alternative remedy was not
binding on the commissioner.99 Justice Nahmias wrote the majority
opinion with Justice Benham and Justice Melton writing concurring and
dissenting opinions respectively."°°
The Majority Opinion
Writing for the majority, Justice Nahmias wasted no time before
delving into the requirements to preclude a writ of mandamus.'O He
explained that to preclude a writ of mandamus, the "alternative legal
remedy must be 'equally convenient, complete and beneficial' to the
3
petitioner."0 2 This statement served as his mantra." Justice Nah-

A.

94. Id.
95. Id. at 828, 452 S.E.2d at 100.
96. Id. The taxpayers sought to compel performance of an administrative duty

required by law. Id. at 828, 452 S.E.2d at 99. In addition, the court held that the taxpayer
was not required to appear in person to the BOE appeal for it to be proper; thus, the board
of tax assessors was required to perform its duty. Id. at 828, 452 S.E.2d at 100.

97. Southern II, 294 Ga at 657-58, 755 S.E.2d at 685-86. The commissioner argued

that the BOE appeal was an adequate alternative remedy that would preclude mandamus

relief. Id. at 663-64, 755 S.E.2d at 689.

98. Id. at 658,755 S.E.2d at 685-86 (questioning the ability of an adequate alternative
legal remedy if that remedy would not be binding on the commissioner).

99. Id. at 657, 666, 755 S.E.2d at 683, 691.
100. Id. at 657, 670, 755 S.E.2d at 685, 693,694.

101. See id. at 657-58, 755 S.E.2d at 685 (discussing precedent and the requirements
for a writ of mandamus).

102. Id. (quoting Roach, 265 Ga. at 127-28, 453 S.E.2d at 466).
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mias divided his opinion into three sections, beginning with an in-depth
depiction of the procedural history of the case and an explanation of why
Southern's case was properly before the court, moving to Southern's
standing to bring a mandamus action, and concluding with whether
Southern is precluded from mandamus relief.104
In the first section, Justice Nahmias identified the reasons why the
case was properly before the court.15 First, he explained that the
prior holding in Southern I was that sovereign immunity does not bar
the mandamus claim." 6 Additionally, he noted that the court had
proper jurisdiction over "[aill cases involving extraordinary remedies."07 He also briefly addressed Southern's statutory issue regarding whether it was a gas company and public utility within the meaning
of O.C.G.A. § 48-1-2(21).'0" Ultimately, Justice Nahmias refused to
determine whether Southern would be recognized as a public utility
under the Georgia Code provisions."0 '
In the second section of the opinion, Justice Nahmias confirmed
Southern had standing to bring a mandamus action.'
Justice
Nahmias reasoned that Southern had standing because Southern alleged
103. See, e.g., id. at 662, 664-65, 669 n.22, 755 S.E.2d at 689-90, 693 n.22 (discussing
the inconsistencies between an appeal to the BOE and seeking a writ of mandamus).
104. See id. at 657-58, 660, 662, 755 S.E.2d at 685, 687-88.

105.

Id. at 658-59, 755 S.E.2d at 686 (citing O.C.G.A. § 48-2-1 (2010), which provides

the proper venue in a case involving the state revenue commissioner).
106. Id. (citing Southern I, 290 Ga. at 205, 719 S.E.2d at 473). A writ of mandamus was
not barred by sovereign immunity because "[sluch an action is not within the rule that a

State can not be sued without its consent." Southern I, 290 Ga. at 205, 719 S.E.2d at 473
(alteration in original) (quoting Stanley, 185 Ga. at 526, 195 S.E. at 443).
107. Southern 11, 294 Ga. at 660,755 S.E.2d at 687 (alteration in original) (quoting GA.
CONST. art. VI, § VI, para. I(5) (2007 & Supp. 2014), which grants the Georgia Supreme
Court appellate jurisdiction over extraordinary remedies including mandamus).
108. Id. at 662, 755 S.E.2d at 688; see also O.C.G.A. § 48-1-2(21) (defining a "[p]ublic
utility" to include "all gas... companies; and any person or persons operating a gas ...
business.. ."). If it was, Southern would be statutorily obligated to file its ad valorem
taxes with the state revenue commissioner. See O.C.G.A. § 48-5-511(a) (requiring all public
utilities to file its taxes with the state commissioner). Whether Southern was a gas
company under O.C.G.A. § 48-1-2(21) was never determined by the supreme court.
Southern 11, 294 Ga. at 663, 668-69, 755 S.E.2d at 689, 692-93. In fact, the majority
discusses the statutory issue as a hypothetical throughout the entire opinion (for instance,
by using phrases like "if Southern truly is a 'public utility'). Id. at 662, 755 S.E.2d at 688.
109. Southern II, 294 Ga. at 658, 755 S.E.2d at 685-86.
110. Id. at 660, 755 S.E.2d at 687. O.C.G.A. § 9-6-24 provides that there is no
requirement of a special interest to bring a writ of mandamus against a public official:
"Where the question is one of public right and the object is to procure the enforcement of
a public duty, no legal or special interest need be shown, but it shall be sufficient that a
plaintiff is interested in having the laws executed and the duty in question enforced."
O.C.G.A. § 9-6-24.
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that the state tax commissioner had a public duty to accept tax returns
1
Justice Nahmias stated that Southern had a
from public utilities."
special interest in the commissioner's alleged duty to accept its tax
returns, which ultimately "resolv[ed] the ongoing uncertainty about
2
where Southern is required to file its tax returns."" Because Southern had a special interest in compelling the commissioner, it could bring
a declaratory judgment action notwithstanding the fact an alternative
legal remedy might be available."'
In the third, and final, section, Justice Nahmias addressed the issue
of whether Southern's tax appeal to Chatham County precluded the
mandamus claim." 4 In doing so, he separated the issue into three
subsections." 5 First, Justice Nahmias cited the established precedent
that mandamus relief is unavailable where there is an adequate
alternative legal remedy."6 In the prior proceedings, the trial court
determined that Southern could raise, and had raised, its arguments to
the Chatham County BOE and then to the Chatham County Superior
Court."' In contrast, Justice Nahmias emphasized that the general
principle is that an individual is not bound to a judgment in personam
if that person is not a party to the litigation."' Moreover, even if the
BOE was able to determine whether Southern must file its taxes, such
a decision would not be legally binding on the commissioner because he

111. Southern 11, 294 Ga. at 661, 755 S.E.2d at 687-88 (citing O.C.G.A. § 48-5-311).
112. Id. at 661, 755 S.E.2d at 687.
113. Id. at 661 & n.8, 755 S.E.2d at 687 & n.8 (discussing the Declaratory Judgment
Act, O.C.G.A. § 9-4-1 to -10 (2007 & Supp. 2014), which permits a plaintiff to seek
mandamus and a declaratory judgment concurrently, O.C.G.A. § 9-4-3(a) (2007)). At the
end of this section, Justice Nahmias rejected the commissioner's argument that if the result
of the county tax appeal was that the commissioner, rather than the county, would handle
the property, Southern would be relieved of its obligation to pay taxes if the commissioner
refused to accept the returns. Id. at 661, 755 S.E.2d at 688. Justice Nahmias countered
the commissioner's argument with O.C.G.A. § 48-2-18(e) (2010 & Supp. 2014), which
imposes tax obligations on a taxpayer who has the tax commissioner, pursuant to O.C.G.A.
§ 48-5-311, conduct the property tax assessments. Id. at 661 & n.9, 755 S.E.2d at 688 &
n.9 ("[Tihe tax commissioner or tax receiver of the county... may issue an interim tax bill
...or, in the event that such tax year is under appeal, the tax bill for the most recent tax
year in which the taxes for such property were fimally assessed." (quoting O.C.G.A. § 48-218(e))).
114. Southern H, 294 Ga. at 661, 755 S.E.2d at 688.
115. Id. at 661, 663, 666, 755 S.E.2d at 688, 689, 691.
116. Id. at 662, 755 S.E.2d at 688.
117. Id.
118. Id. at 662-63, 755 S.E.2d at 689.
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was not a party to the appeal, and generally decisions are not binding
on a non-party.11
In Justice Nahmias's second subsection, he addressed the issue of
whether the BOE appeal could be binding authority. 2 ' The reason the
appeal might not be binding authority is because the commissioner
would not be obliged to follow any judgment. 121 The commissioner
attempted to persuade the court to invoke the doctrine of stare decisis
and follow previous decisions holding that county BOE tax appeals
precluded mandamus.'2 2 However, this argument did not persuade the
majority."2 In holding that the authority was not binding, Justice
Nahmias cited North Fulton Medical Center,Inc. v. Roach as providing
the most persuasive reasoning for the majority's decision. 124
In
particular, he quoted Roach for the proposition that an adequate,
alternative legal remedy is required to be "equally convenient, complete
and beneficial."" 2 Justice Nahmias noted that there was no assurance
that a county BOE appeal would produce a binding precedent on the
trial courts regarding the issue of whether Southern was a public
126
utility.

119. Id. at 663 & n.12, 755 S.E.2d at 689 & n.12. Typically, a court's judgment is not
binding on a non-party, except for six categories described by the United States Supreme
Court: (1) if the non-party agrees to be bound; (2) where certain substantive legal
relationships exist between the party and the non-party; (3) where the nonparty was
adequately represented by a party with the same interests (like a class action); (4) where
the non-party has assumed control over litigation; (5) where the non-party brings a
subsequent suit as the designated representative of a party in the previous suit; and (6)
where a statutory scheme expressly forecloses successive litigation by non-parties and is
consistent with due process. Smith v. Bayer Corp., 131 S. Ct. 2368, 2379 (2011).
120. Southern 11, 294 Ga. at 663-64, 755 S.E.2d at 689-90.
121. Id. at 665, 755 S.E.2d at 690.
122. Id. at 663, 755 S.E.2d at 689. The commissioner argued that if the BOE appeal
ruled that the taxes should be filed with the commissioner, he would have no basis to
continue to deny the tax returns. Id. Even if he denied the tax returns, Southern would
then have the ability to file a complaint to the superior court, which would be required to
grant the mandamus. Id.
123. See id. at 666, 755 S.E.2d at 691.
124. Id. at 664, 755 S.E.2d at 689.
125. Id. (quoting Roach, 265 Ga. at 128, 453 S.E.2d at 466). The majority compared
the envisioned process by the commissioner and the present action for mandamus relief.
Id. at 644, 755 S.E.2d at 689-90. Ultimately, the majority did not feel the alternative
remedy was "equally convenient, complete and beneficial." Id. at 664, 755 S.E.2d at 689
(quoting Roach, 265 Ga. at 128, 453 S.E.2d at 466).
126. Id. at 664, 755 S.E.2d at 689-90 (noting that the commissioner did not admit he
would abide by the statutory ruling of the Chatham County Superior Court).
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More specifically, Justice Nahmias reasoned that appellate precedents
127
are only binding authority for trial courts deciding the same issue.
Justice Nahmias highlighted that a trial court lacks the authority to
disregard precedent, and therefore, any arguments to overrule established precedent must be addressed on an appeal.12 Justice Nahmias
discussed that it would only be fair that a party be able to raise
If the party wants to
additional arguments and present facts."2
party should have the
the
precedent,
to
the
not
bound
it
is
that
establish
ability to argue the differentiations between the scenarios.130
Nevertheless, Justice Nahmias mentioned that even if Southern
obtained a favorable ruling from the Chatham County BOE on the
statutory issue, the precedent would not be binding on the commissioner. 3 The BOE's decision required the county to stop valuing Southern's property. 3 2 However, the BOE's decision was unable to require
the commissioner to begin valuing Southern's property.'33 The informal Chatham County BOE appeal would not be binding-the commissioner would not have to follow the BOE's decision because there was no
duty owed by the commissioner.13 In addition, Southern was unable
to compel the commissioner.135 The commissioner was the only state
official charged with the particular duty that Southern sought to
Furthermore, there were no other defendants whom
enforce.13
Southern could seek relief from other than the commissioner.137 Justice
Nahmias stated that two separate actions would be required to bind two
separate defendants. 3 ' Ultimately, Justice Nahmias stressed that
only a formal judgment would be binding on the commissioner, and only
at that time would the statutory issue finally be resolved. 39 Essential-

127.

Id. at 664, 755 S.E.2d at 690.

128. Id.
129. Id.
130. Id. (noting the "deep-rooted historic tradition that everyone should have his own
day in court (quoting Taylor v. Sturgell, 553 U.S. 880, 892-93 (2008))).
131. Id. at 665, 755 S.E.2d at 690.
132. Id. at 666, 755 S.E.2d at 691.
133.

Id. (discussing the possibility that two separate actions against two separate

defendants may be required in this instance in order to bind both parties).
134. See id. at 665, 755 S.E.2d at 690.
135. Id. at 666, 755 S.E.2d at 691.
136. Id. Southern had a desire to file its taxes with the state rather than the county.
Id. at 658, 755 S.E.2d at 686.
137. Id. at 666, 755 S.E.2d at 691.
138. Id. (explaining that plaintiffs are not limited to only one lawsuit per issue).
139. Id. at 665, 755 S.E.2d at 690. Even if the commissioner voluntarily chose to accept
Southern's tax returns, this would not render the lawsuit moot. Id.; see also WMW, Inc.
v. Am. Honda Motor Co., 291 Ga. 683, 685, 733 S.E.2d 269, 273 (2012) (explaining that if
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ly, Justice Nahmias construed the exception to the preclusion of
mandamus relief by narrowly interpreting "equally convenient, complete
and beneficial"--as long as the petitioner can show that there are
inconsistencies or inconveniences between an alternative remedy and a
writ of mandamus, the petitioner will have standing to request
mandamus relief.14
Finally, Justice Nahmias concluded the last subsection by addressing
the question of joining parties to the BOE appeal."" He suggested
that if separate actions were brought, the judgments might produce
additional problems.142 For example, if Southern sought an answer to
the statutory issue against the commissioner in a trial court and against
Chatham County in a BOE appeal, there could be a possibility that
Southern would not prevail in both cases.' 43 Justice Nahmias pointed
out that this result could leave two conflicting rulings that would be
binding on Southern.'" For this reason, the law has encouraged "that
all those who may be affected by a judgment be made parties to the
proceeding." 45
On appeal, neither Southern nor the commissioner addressed the issue
of whether the commissioner could be joined to the action using the
available procedural devices. 46 Justice Nahmias expressed concern
that if litigants used strategic litigation techniques by arguing that
joinder of the commissioner is improper, the case would resolve without
a binding judgment on the commissioner."4'
Additionally, Justice
Nahmias conveyed concern that questions of sovereign immunity might

a party voluntarily ceased the challenged conduct, dismissing the case would permit a

resumption of the conduct as soon as the case was dismissed).
140. E.g., id. at 669, 755 S.E.2d at 693 (providing an example of an inconvenience); see
also infra note 147. The majority concluded that since the commissioner was not part of
the litigation and the BOE appeal was not binding upon him, the BOE appeal was not an
adequate alternative legal remedy. Southern 11, 294 Ga. at 664-66, 755 S.E.2d at 690-91.
141. Southern II, 294 Ga. at 666, 755 S.E.2d at 691.
142. Id. at 666, 755 S.E.2d at 691. Southern will always be bound by any action it
brings against another party; thus, it needs to be cautious in order to avoid two conflicting
judgments. Id.

143. Id. at 666 n.17, 755 S.E.2d at 691 n.17.
144. Id.
145. Id. at 666, 755 S.E.2d at 691 (emphasis added).
146. Id. at 666-68, 755 S.E.2d at 691-93. The Civil Practice Act (CPA), O.C.G.A. tit. 9
(2007 & Supp. 2014), is the umbrella act to the appeals available pursuant to O.C.G.A.
§ 48-5-311(g). Southern 11, 294 Ga. at 667, 755 S.E.2d at 691. The CPA has provisions
regarding joinder of parties, interpleader, and intervention. Id.
147. Southern 11, 294 Ga. at 669, 755 S.E.2d at 693. If Southern sought to join the
commissioner to the BOE appeal but the commissioner objected to venue, he would be
dismissed from the case. Id.
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Ultimately, he stated that the trial court should
arise again.
decipher the issues in greater detail because little briefing had been
brought before the court.1 4 ' The tax appeal will not be determined as
equally "convenient, complete and beneficial" if the trial court determines that the relief sought against the commissioner is still uncertain.1 50
Justice Nahmias concluded the majority opinion by determining that
the trial court erred in granting the commissioner summary judgment. "' The majority held that Southern had standing to seek a writ
of mandamus and that the BOE appeal was not an adequate alternative
remedy.52 The majority narrowly interpreted the phrase, "equally
convenient, complete and beneficial," making the threshold of what is
"adequate" higher and the exception to precluding mandamus easier to
achieve.' 53 The majority vacated the judgment and remanded the case
In conclusion, the majority did not resolve the
to the trial court."
Nahmias noted that if the trial court
Justice
but
statutory issue,
action could proceed, the trial court
mandamus
the
that
determined
could then address the statutory issue.155
Justice Benham's ConcurringOpinion

B.

While Justice Benham dissented in Southern i,' he concurred in
Considering the issue more carefully, Justice Benham
Southern II. '
believed that the appeal before the BOE was not an adequate alternative
legal remedy. 5 He agreed with the majority that it was necessary to
determine whether the alternative legal remedy was "equally convenient,
complete and beneficial."15 s However, Justice Benham reiterated his
prior belief, articulated in Southern I, that sovereign immunity barred
the declaratory judgment. 6 ° In conclusion, he agreed that the judg-

148. Id.

Questions of sovereign immunity could arise within the county BOE appeal.

Id.
149. Id.
150. Id. at 669 n.22, 755 S.E.2d at 693 n.22.
151. Id. at 666, 755 S.E.2d at 691.
152. Id. at 660, 666, 755 S.E.2d at 687, 691.
153. See id. (stating that the trial court erred in granting summary judgment for the
commissioner since the county tax appeals may produce a ruling on the statutory issue).
154. Id. at 669, 755 S.E.2d at 693.
155. Id.
156. Southern I, 290 Ga. at 206, 719 S.E.2d at 474 (Benham, J., dissenting).
157. Southern 1I, 294 Ga. at 670, 755 S.E.2d at 693 (Benham, J., concurring).
158. Id. at 670, 755 S.E.2d at 694.
159. Id. (quoting Roach, 265 Ga. at 127-28, 453 S.E.2d at 466).
160. Id. at 670 n.24, 755 S.E.2d at 694 n.24. On remand the commissioner did not seek
summary judgment on the declaratory judgment claim and consequently the trial court did
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ment must be vacated and the case remanded to address the issues
noted in the majority opinion."' 1
C. Justice Melton's Dissenting Opinion
In his dissent, Justice Melton began by addressing the central issue
of the case: "[Whether Southern can compel the commissioner to accept
its ad valorem tax returns as a public utility pursuant to O.C.G.A. § 481-2(21)....

*162

He emphasized that the majority opinion expressed the

unclear nature of whether the commissioner would be able to be made
a party, and if so, whether the judgment would be binding on him."6
Justice Melton quoted Gullatt v. Slaton,"' a case that discussed
joining appropriate parties to an action, which stated, "[AIIl persons
having any material interest, however slight, in the result of the
litigation are proper parties respondent to an application for a writ of
mandamus ....165

Later in the opinion, Justice Melton expressed his approval of the
exception that a taxpayer has standing to seek mandamus relief if an
alternative remedy is not "equally convenient, complete and beneficial." 68 However, unlike the majority, Justice Melton interpreted the
exception more broadly.16 He suggested that there needed to be some
degree of certainty with respect to the adequacy of the alternative legal
remedy. 6 Justice Melton questioned the certainty of the majority's
decision because the Chatham County BOE "proceeding[] 'might' be good
enough 'if' the Commissioner 'could' be joined and a binding judgment
'could' eventually be entered against him."'6 9 With so many unanswered questions, Justice Melton reasoned that the legal remedy in
question was not adequate. 7 ° Ultimately, Justice Melton disagreed

not address the issue of whether declaratory judgment was barred by sovereign immunity.

Id.
161. Id. at 670, 755 S.E.2d at 693-94.
162. Id. at 670, 755 S.E.2d at 694 (Melton, J., dissenting).
163. Id. at 670-71, 755 S.E.2d at 694.
164. 189 Ga. 758, 8 S.E.2d 47 (1940).
165. Southern 11, 294 Ga. at 671, 755 S.E.2d at 694 (Melton, J., dissenting) (quoting
Gullatt, 189 Ga. at 760, 8 S.E.2d at 48). It is common practice to bring in other parties
"who are likely to be injuriously affected by the judgment, in order that they may have an
opportunity to be heard." Gullatt, 189 Ga. at 760, 8 S.E.2d at 48.
166. Southern 11,294 Ga. at 672,755 S.E.2d at 694-95 (Melton, J., dissenting) (quoting
Roach, 265 Ga. at 127-28, 453 S.E.2d at 466).
167. See id. at 672, 755 S.E.2d at 695.
168. Id.
169. Id.
170. Id. The unanswered questions were too skeptical for Justice Melton. Id. The
inconvenient roundabout way to address the real issues would never have been seen as
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with the majority's narrow interpretation of what constituted an "equally
convenient, complete and beneficial," remedy.'71 In his eyes, the
alternative legal remedy (the BOE appeal) would never be as "equally
as a direct mandamus action to compel the commissionconvenient"
72
1

er.

V.

IMPLICATIONS

The majority opinion in Southern LNG, Inc. v. MacGinntie (Southern
II) interpreted the exception to the preclusion of mandamus relief in a
new way.173 Specifically, the majority narrowly interpreted the phrase
"equally convenient, complete and beneficial," thereby limiting the
exception's application."74 Consequently, the threshold required to
have standing to seek mandamus relief in Georgia is now lower and less
strict than before. 175 The majority made the wrong decision and as a
result of its narrow interpretation, three negative consequences will
result. The first negative consequence is that Georgia will be an outlier
in issuing mandamus relief. Second, the majority's narrow interpretation, limiting application of the exception, contravenes the legislative
purpose for mandamus relief. Finally, future litigants must now make
their case based on cleverness and speculation.
First, the majority's interpretation makes the state of Georgia an
outlier when it comes to issuing mandamus relief. 7 ' Unlike Georgia,
other jurisdictions issue mandamus relief in very few circumstances
177
when there is an available, albeit inconvenient, alternative remedy.
Without restrictions on the ability to seek mandamus relief, taxpayers
will be able manipulate who must accept their taxes and will be able to
choose whether to file with the commissioner rather than with the

equally convenient as a writ of mandamus--direct and to the point. Id.
171. Id. Justice Melton agrees with the test of determining an adequate remedy, just
not with the broad interpretation the majority implements. Id.
172. Id. In order to obtain the same result any venue challenges must be overcome to
join the commissioner to the actions; the Chatham County BOE appeal must produce
binding judgment results on the commissioner (despite potential sovereign immunity
issues); and the court must find Southern to be a public utility under the Georgia Code.
Id.
173. See id. at 664, 755 S.E.2d at 689-90 (majority opinion).
174. See id. at 672, 755 S.E.2d at 695 (Melton, J., dissenting).
175. See id. at 672, 755 S.E.2d at 694-95.
176. See id. at 672, 755 S.E.2d at 694.
177. See, e.g., Snow v. N.C. Bd. of Architecture, 160 S.E.2d 719, 727 (N.C. 1968); State
ex rel. Eliza Jennings, Inc. v. Noble, 551 N.E.2d 128, 131 (Ohio 1990); State ex rel. Foster
v. Evatt, 56 N.E.2d 265, 279-80 (Ohio 1944).
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county based on which is more beneficial.17' Taxpayers should not be
left with this kind of discretion. The majority's interpretation has
potentially opened the court to answering far more questions of adequacy
regarding alternative remedies-questions that binding precedent used
to contain.
In contrast, the dissent's broad interpretation of the exception would
have limited application, an approach similar to the approach in a
majority of other states. 179 For example, in Ohio, to order mandamus,
a court must find that there was a legal duty to perform and that there
was no "plain and adequate remedy in the ordinary course of the
law." "s° However, the Ohio Supreme Court has consistently held that
if the law provides a process of appeal, a petitioner must pursue that
appeal rather than seek a writ of mandamus.'
When an appeal is
available, it is considered a "plain and adequate remedy" even if the
appeals process is less convenient or involves a longer procedure."8 2
Similar to Ohio, the Supreme Court of North Carolina has refused to
issue a writ of mandamus as a "substitute" remedy when a state statute
provides an alternative remedy."s In North Carolina, a statutorily
provided alternative remedy that offers an orderly procedure for an
appeal is the exclusive means of obtaining judicial review.'
Additionally, the majority's interpretation is also distinguishable from
prior cases in other jurisdictions because a BOE appeal was not binding
precedent on the commissioner given that he was not a party to the

178. See Southern II, 294 Ga. at 670, 755 S.E.2d at 694 (Melton, J., dissenting).
179. See generally, e.g., Axley v. Hardin, 110 S.W.3d 766, 772 (Ark. 2003) (concluding
that an action for declaratory judgment was an adequate alternative remedy, barring
mandamus); Light v. Bd. of Educ., 364 A.2d 229, 232-33 (Conn. 1975) (determining that
when a party has the ability to bring an action for breach of contract or declaratory
judgment, mandamus is precluded); Callahan v. Superior Court, 570 N.E.2d 1003, 1004
(Mass. 1991) (holding that an interlocutory appeal was an alternative remedy that
precluded mandamus relief); State ex rel. KelCor, Inc. v. Nooney Realty Trust, Inc., 966
S.W.2d 399, 402 (Mo. Ct. App. 1998) (holding that an alternative remedy of declaratory
judgment was adequate and precluded mandamus); Snow, 160 S.E.2d at 727 (concluding
that failing to appeal to renew a certificate precluded mandamus relief); Noble, 551 N.E.2d

at 131 (holding the appellee failed to sufficiently establish that the alternative remedy was
not an adequate one, precluding mandamus relief); Merrit v. West Mifflin Area Sch. Dist.,
424 A.2d 527, 573 (Pa. 1981) (determining that an appeal with the Secretary of Education
was an alternative remedy and when the party failed to exhaust that remedy, mandamus
was precluded).

180.
181.
182.
remedy
183.
184.

Noble, 551 N.E.2d at 130 (quoting OHIO REv. CODE ANN. § 2731.05 (West 2006)).
Id.
Id. at 131 (holding the appellee failed to sufficiently establish that the alternative
was not an adequate one, precluding mandamus relief).
Snow, 160 S.E.2d at 727.
Id.
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appeal.'m The majority held that Southern had standing to seek
mandamus relief because the alternative legal remedy was not adeConsequently, the majority did not preclude mandamus relief
quate.'
because the alternative was not "equally convenient, complete and
beneficial."18 7 Most jurisdictions refuse to bind a commissioner to
judgments where the commissioner did not have a legal duty or where
s
Additionally,
the commissioner was not a party to the law suit."
the strict
expand
to
looking
be
to
these jurisdictions do not appear
l 9
to these
Similar
"
soon.
anytime
relief
requirements of mandamus
that
statutes
enacted
Assembly
General
other jurisdictions, the Georgia
the
with
taxes
property
valorem
ad
identify exactly who must file
duty.190
legal
a
owes
commissioner
commissioner and to whom the
These statutes contain predictable guidelines and block arbitrary
mandamus actions by giving detailed regulations of the commissioner's
"
' The guidelines limit the commissioner's duties and the
duties.19
92
Therefore, absent any abuse
extent of the commissioner's liability.'
be issued to compel the
not
or legal duty, mandamus relief should
93
commissioner to act.
The second issue with the majority's interpretation is that it contravenes the legislative purpose of mandamus relief. While the majority's
interpretation is narrow, the dissent's interpretation is broad and would
grant mandamus relief only in appropriate and particular circumstances.194 Mandamus relief should be sparingly granted, granted only as
9
a last resort and only in exceptional cases. ' In particular, mandamus
should only be used to prevent the commissioner from abusive acBy allowing mandamus relief in limited situations, the
'
tions. "96
dissent's interpretation would better fulfill the legislative intent for

185. Southern II, 294 Ga. at 664, 755 S.E.2d at 689-90 (majority opinion). Many
mandamus actions were brought against the board of tax assessors. See Jones, 264 Ga. at
828, 452 S.E.2d at 99.
186. Southern 11, 294 Ga. at 666, 755 S.E.2d at 691.
187. Id. at 664, 666, 755 S.E.2d at 689, 691.
188. See 86 OHIO JUR. 3d Taxation § 179 & n.2 (2009).
189. See Court's Control Over Mandamus as Means of Avoiding the Enforcement of
Strict Legal Right to the Detrimentof the Public, 113 A.L.R. 209, 209-10 (1938).

190.
191.
192.
193.
194.
195.

O.C.G.A. § 48-5-511.
See id.
See id.
86 OHIO JUR. 3d Taxation § 179.
Southern 11, 294 Ga. at 672, 755 S.E.2d at 694-95 (Melton, J., dissenting).
See GA. CONST. art. VI, § VI, para. I(5) (giving the supreme court appellate

jurisdiction over extraordinary remedies); 55 C.J.S. Mandamus § 60.

196. See 86 OHIO JUR. 3d Taxation § 179 & n.1.
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mandamus relief: to provide a remedy when all else fails.197 Treating
mandamus as a remedy of last resort is the practice in most jurisdictions.19 Mere convenience is not a reason for frequent mandamus
relief because the public would have too much power to compel public
officials to act in ways that favor only the one seeking mandamus.19 9
The third, and final, influence the majority's interpretation has affects
how courts determine future mandamus actions."e First and foremost,
the Georgia courts will be required to issue mandamus relief whenever
a petitioner can establish that the alternative is not "equally convenient,
complete and beneficial.""0 ' Under the majority's interpretation of this
language, a petitioner need only demonstrate differences between the
alternative legal remedy and a writ of mandamus to bring a successful
mandamus action in a trial court. 22 In fact, in Bibb County v. Monroe
0 3 the Georgia
County,"
Supreme Court cited Southern II as binding
authority in determining whether an alternative remedy was adequate.2" The court determined that the alternative remedy of restarting a judicial review process was not "equally convenient, complete, and
beneficial."2"5 Bibb County is only the first of potentially many cases
that will use Southern II as a tool to order a writ of mandamus.0 6 As
a result of the majority's interpretation, mandamus is available based
on arguments of time and the cost of the alternative remedy, as in Bibb
20 7
County.

197. See Southern 11, 294 Ga. at 672, 755 S.E.2d at 694 (Melton, J., dissenting); 55
C.J.S. Mandamus § 60.
198. See, e.g., State ex rel. Thomas v. Neil, 260 S.W.3d 441, 443 (Mo. Ct. App. 2008)
(holding the defendant was entitled to a writ of mandamus when the appointed counsel
failed in the duty counsel owed to the defendant); In re Kellogg Brown & Root, Inc., 7
S.W.3d 655, 658 (Tex. App. 1999) (holding that the ability to appeal was an adequate
remedy precluding mandamus relief).
199. See 55 C.J.S. Mandamus § 7 (1998) (stating mandamus should only compel a
public official to remedy abuse of discretion).
200. Southern II, 294 Ga. at 664, 755 S.E.2d at 689-90 (majority opinion). The
majority's interpretation of the phrase "equally convenient, complete and beneficial" only
requires that the petitioner establish a differentiation between the alleged alternative
remedy and the writ of mandamus. See id,
201. Id. at 672, 755 S.E.2d at 694-95 (Melton, J., dissenting) (quoting Roach, 265 Ga.
at 127-28, 453 S.E.2d at 466).
202. Id. at 664, 755 S.E.2d at 689 (majority opinion) (reasoning that the BOE appeal
would not produce binding appellate precedent on the commissioner, and the taxpayer
could only pursue the commissioner directly).
203. 294 Ga. 730, 755 S.E.2d 760 (2014).
204. Id. at 735, 755 S.E.2d at 766.
205. Id. (quoting Southern II, 294 Ga. at 664, 755 S.E.2d at 689).
206. See Southern H,294 Ga. at 672, 755 S.E.2d at 694-95 (Melton, J., dissenting).
207. See Bibb Cnty., 294 Ga. at 735, 755 S.E.2d at 766.
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Another consequence of the majority's interpretation is that it allows
Georgia courts to determine a mandamus action purely on speculation.2"8 An alternative remedy can be inadequate because it is not as
"equally convenient" due to events that might never actually happen if
2 9
In contrast, the United States
the alternative remedy were pursued.
relief is improper in
mandamus
that
held
long
Supreme Court has
doubts regarding the
has
court
the
where
or
instances of speculation
210
sustained.
be
potential injuries that may
While the majority did not answer the question of whether the
commissioner owes Southern a duty to accept its ad valorem taxes, there
are a few possible outcomes for this case on remand. One option is that
Southern could allege that the commissioner is a necessary party to the
BOE appeal.2" However, as the majority asserted, the commissioner
has compelling arguments that he should not become a party to the BOE
appeal.212 Another possibility is that Southern could revive its declaratory judgment action on the issue of whether Southern was a public
utility, because if Southern were a public utility, the commissioner would
2 13
However, it is very likely
have a statutory duty to accept its taxes.
that sovereign immunity would bar such a declaratory judgment action,
14
A final possibilas Justice Benham noted in his concurring opinion.
alternative
adequate
ity under the majority's new interpretation of an
of mandawrit
a
seek
remedy is that Southern would have standing to
was
remedy
mus because the court has already held that the alternative
15
inadequate.
In contrast, the dissent's interpretation would better serve the purpose
of mandamus. The importance and sanctity of a writ of mandamus
would be protected by the long-standing regulations surrounding
issuance. Allowing opportunities to finagle the increase of mandamus
relief is the epitome of counterproductive. Trial courts still regulate
mandamus relief, and only one question remains: to what extent are the
courts willing to allow mandamus relief?
Consequently, while the majority did not open the floodgates to
mandamus actions, it did widen the crack and create a higher threshold

208. See Southern II, 294 Ga. at 672, 755 S.E.2d at 694-95 (Melton, J., dissenting).
209. See id.

210.
211.
212.
213.
214.
215.

Whitehouse v. Ill. Cent. R.R. Co., 349 U.S. 366, 373 (1955).
Southern H, 294 Ga. at 671, 755 S.E.2d at 694 (Melton, J., dissenting).
See id. at 666, 755 S.E.2d at 691 (majority opinion).
See id. at 670 n.24, 755 S.E.2d at 694 n.24 (Benham, J., concurring).
See id.
Id. at 671, 755 S.E.2d at 695 (Melton, J., dissenting).
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that must be met to render an alternative remedy "adequate" or "equally
convenient, complete and beneficial."
LAURA K DIBIASE

