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Trial Practice and Procedure
by Brandon L. Peak*
Tedra C. Hobson*
Mary K. Weeks***
Anna W. Howard****
Morgan E. Duncan*****
and Joseph M. Colwel****
I.

INTRODUCTION

This Article addresses several significant cases and legislation of
interest to the Georgia civil trial practitioner that occurred during the
survey period of this publication.'

* Partner in the firm of Butler Wooten Cheeley & Peak LLP, Columbus and Atlanta,
Georgia. The Citadel (B.S., summa cum laude, 2001); Mercer University, Walter F. George
School of Law (J.D., magna cum laude, 2004). Member, State Bar of Georgia.
** Associate in the firm of Butler Wooten Cheeley & Peak LLP, Columbus and Atlanta,
Georgia. Emory University (BA, 2000); Georgetown Public Policy Institute (M.P.P., 2004);
University of Georgia School of Law (J.D., magna cum laude, 2007). Member, State Bar
of Georgia.
*** Associate in the firm of Butler Wooten Cheeley & Peak LLP, Columbus and
Atlanta, Georgia. University of Kentucky (BA., summa cum laude, 1999); Mercer
University, Walter F. George School of Law (J.D., magna cum laude, 2007). Member, State
Bar of Georgia.
**** Associate in the firm of Butler Wooten Cheeley & Peak LLP, Columbus and
Atlanta, Georgia. University of Georgia (B.A., cum laude, 2004); University of Georgia
School of Law (J.D., magna cum laude, 2010). Member, State Bar of Georgia.
***** Associate in the firm of Butler Wooten Cheeley & Peak LLP, Columbus and
Atlanta, Georgia. University of Georgia (BA, summa cum laude, 2006); University of
Georgia School of Law (J.D., cum laude, 2012). Member, State Bar of Georgia.
****** Associate in the firm of Butler Wooten Cheeley & Peak LLP, Columbus and
Atlanta, Georgia. Mercer University (BA, cum laude, 2010); Mercer University, Walter
F. George School of Law (J.D., magna cum laude, 2013). Member, State Bar of Georgia.
1. For an analysis of Georgia trial practice and procedure during the prior survey
period, see Brandon L. Peak et al., Trial Practiceand Procedure,Annual Survey of Georgia
Law, 65 MERCER L. REV. 277 (2013).
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LEGISLATION

While this year's legislative session concluded much earlier than
normal due to earlier primary elections,' there are two important
statutory amendments of which practitioners need to be aware.
Effective July 1, 2014, ante litem notices to cities "shall include the
specific amount of monetary damages being sought from the municipal
corporation. ' A city is given the opportunity to resolve the claim for
the amount specified in the ante litem notice and, if unsuccessful, "the
amount of monetary damage set forth in such claim shall not be binding
on the claimant. ' The amendment further clarifies that the ante litem
notice "shall be served upon the mayor or the chairperson of the city
council or city commission" either personally, via certified mail, or
statutory overnight delivery.5 As with all ante litem notices, practitioners should carefully review the statute and faithfully comply with all
of its terms to ensure their clients' claims are properly preserved and not
subject to dismissal.
In an attempt by the Georgia General Assembly to avoid what it
deemed "broad new duties on those who own, occupy, or control
premises,"' the General Assembly enacted section 51-3-3 of the Official
Code of Georgia Annotated (O.C.G.A.),' which codifies Georgia's common
law on attractive nuisance and provides that "[a] lawful possessor of
land owes no duty of care to a trespasser except to refrain from causing
a willful or wanton injury." Georgia law is thus in contrast with the
American Law Institute's Restatement (Third) of Torts.9

2. See Jeanne Bonner, Legislature Heads Into A Short Week With Long Days, GPB
NEWS (Mar. 17, 2014, 4:15 PM), www.gpb.org/news/2014/03/17/legislature-heads-into-a-

short-week-with-long-days.
3. O.C.G.A. § 36-33-5(e) (Supp. 2014).
4. Id.
5. O.C.G.A. § 36-33-5(f) (Supp. 2014).
6.

Ga. S. Bill 125, Reg. Ses. (codified at O.C.G.A. § 51-3-3 (Supp. 2014)).

7. O.C.G.A. § 51-3-3 (Supp. 2014).
8. O.C.G.A. § 51-3-3(b).
9. Compare id. with RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND
EMOTIONAL HARM §§ 50-52 (2012) (placing a duty on land possessors even in regards to
flagrant trespassers).
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CASE LAW

A.

Alternative Dispute Resolution
In Miller v. GGNSC Atlanta, LLC, 10 the Georgia Court of Appeals
held that where the choice of an arbitral forum is integral to the
arbitration agreement, the unavailability of that forum may make the
arbitration agreement unenforceable."
Adopting a test from the
United States Court of Appeals for the Eleventh Circuit, the court of
appeals held, "[Wihere the language of the agreement reflects that the
choice of arbitral forum 'is an integral part of the agreement to
arbitrate,' then the agreement will be considered void if the forum is
unavailable." 2 But, "[i]f... the agreement shows that the selection of
a particular forum was merely an 'ancillary logistical concern,' section
5 [of the Federal Arbitration Act (FAA)] will apply and a substitute
arbitrator may be named." 8 Accordingly, the Eleventh Circuit's test
from Brown v. ITT Consumer FinancialCorp. 4 has now been adopted
by the court of appeals and is controlling for the purpose of determining
whether § 5 of the FAA permits appointment of a substitute arbitrator
where the designated arbitral forum is unavailable. 5
B. Ante Litem Notice
Overruling Dover v. City of Jackson," the court of appeals held in
7 that,
Greater Atlanta Home Builders Ass'n v. City of McDonough"
8
pursuant to O.C.G.A. § 13-6-11," claimants are not required to give
ante litem notice of their claim against a municipal corporation for
attorney fees and costs.' 9 Because claims for attorney fees and costs do
not involve "injuries to person or property," the court held that the other

10. 323 Ga. App. 114, 746 S.E.2d 680 (2013).
11. Id. at 124, 746 S.E.2d at 688.
12. Id. at 119, 746 S.E.2d at 685 (quoting Brown v. ITT Consumer Fin. Corp., 211 F.3d
1217, 1222 (11th Cir. 2000)).
13. Id. (quoting Brown, 211 F.3d at 1222); see also 9 U.S.C. § 5 (2012).
14. 211 F.3d 1217 (11th Cir. 2000).
15. Miller, 323 Ga. App. at 120, 746 S.E.2d at 685-86.
16. 246 Ga. App. 524, 541 S.E.2d 92 (2000).
17. 322 Ga. App. 627, 745 S.E.2d 830 (2013).
18. O.C.GA § 13-6-11 (2010) ("The expenses of litigation generally shall not be allowed
as a part of the damages; but where the plaintiff has specially pleaded and has made
prayer therefor and where the defendant has acted in bad faith, has been stubbornly
litigious, or has caused the plaintiff unnecessary trouble and expense, the jury may allow
them.").
19. GreaterAtlanta Home BuildersAss'n, 322 Ga. App. at 629, 745 S.E.2d at 832.
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°
ante litem statute at issue in the case, O.C.G.A. § 36-33-5(a), does not
2
apply to such claims. '
22
In Driscoll v. Board of Regents of the University System of Georgia,
the court of appeals addressed the sufficiency of an ante litem notice
required under O.C.G.A. § 50-21-26.23 Pursuant to O.C.G.A. § 50-2126(a)(5)(E), an ante litem notice must state, "to the extent of the
claimant's knowledge and belief and as may be practicable under the
2
circumstances... [tihe amount of the loss claimed."' The ante litem
notice at issue in Driscoll briefly summarized the events underlying the
plaintiff's claim and stated that the injury was "loss of life," but failed
to state any amount of loss.2 Because the notice in Driscoll lacked any
valuation of the life of the decedent or death-related expenses and "[t]his
was not a situation where, for example, the extent of the injuries was
unknown, or the notice was merely imprecise, or the claimant made a
affirmed the trial court's
good faith mistake," the court of appeals
26
claims.
tort
plaintiff's
the
of
dismissal

C.

Apportionment

Georgia's appellate courts continued to examine the parameters of the
apportionment statute, O.C.G.A. § 51-12-33,27 during this survey
period. In District OwnersAss'n v. AMEC Environmental & Infrastructure, Inc. 28 the plaintiff brought suit against the owner of a parking
deck for injuries he sustained on the property. The defendant property
owner filed a third-party complaint against the designers and contractors that built the allegedly faulty structures for common-law indemnification or, alternatively, common-law apportionment. 29 The trial court
dismissed the third-party complaint, and the court of appeals affirmed.'0 The court of appeals held that the complaint sought indemnity based on the third-parties' relationship as joint tortfeasors, and

20. O.C.GA § 36-33-5(a) (Supp. 2014) ("No person, firm, or corporation having a claim
for money damages against any municipal corporation on account of injuries to person or
property shall bring any action against the municipal corporation for such injuries, without
first giving notice as provided in this Code section." (emphasis added)).
21. GreaterAtlanta Home BuildersAss'n, 322 Ga. App. at 629, 745 S.E.2d at 832.
22. 326 Ga. App. 315, 757 S.E.2d 138 (2014).
23. Id. at 315, 757 S.E.2d at 138; see also O.C.G. § 50-21-26 (2013).
24. O.C.GA § 50-21-26(a)5)E).
25. Driscoll, 326 Ga. App. at 315-17, 757 S.E.2d at 139-40.
26. Id. at 317, 757 S.E.2d at 140.
27. O.C.G.A. § 51-12-33 (2000 & Supp. 2014).
28. 322 Ga. App. 713, 747 S.E.2d 10 (2013).
29. Id. at 713-14, 747 S.E.2d at 11-12.
30. Id. at 713, 747 S.E.2d at 11.
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common-law claims for indemnity from joint tortfeasors were abrogated
by O.C.G.A. § 51-12-33. 31 Common-law indemnity claims will still lie
where the indemnity is based on allegations of imputed negligence or
vicarious liability, but no such allegations were made in this case.32
The court also determined that the claim for common-law apportionment
failed because O.C.G.A. § 51-12-33 not only "fail[ed] to create a cause of
action
for apportionment, it abrogated such actions under the common
3
law.)
Under O.C.G.A. § 51-12-33(g), "the plaintiff shall not be entitled to
receive any damages if the plaintiff is 50 percent or more responsible for
the injury or damages claimed."34
In Reed v. Carolina Casualty
Insurance Co., the court of appeals considered the trial court's power
to determine, as a matter of law, whether the plaintiff's fault is 50% or
more.36 Reed, the driver of an SUV, was intoxicated and speeding
when he lost control of his vehicle and ran into an illegally parked
tractor-trailer. Upon impact, the SUV caught on fire. Reed died as a
result of blunt-force trauma and thermal injuries. The tractor-trailer
driver was cited for improper parking in a prohibited area and forfeited
his bond. 7 The trial court granted summary judgment in favor of the
defendants, finding the decedent's "own negligence was equal to or
greater than that of the defendant, thereby barring recovery for his
injuries and death, and that 'reasonable minds could not differ as to this
conclusion. "'' 3
The court of appeals held that nothing in the statute prevents a trial
court "in an appropriate case" from granting summary judgment on the
question of comparative fault.39 Nonetheless, it reversed the trial
court's ruling, holding that there was a question of fact whether Reed
would have died but for the improperly parked tractor-trailer.4 ° In
addition, it held the fact that both drivers were violating traffic laws
created questions of fact regarding each party's negligence. 4'

31. Id. at 716, 747 S.E.2d at 13.
32. Id.
33. Id. at 717, 747 S.E.2d at 14.
34. O.C.G.A. § 51-12-33(g).
35. 327 Ga. App. 130, 755 S.E.2d 356 (2014).
36. Id. at 130, 755 S.E.2d at 358.
37. Id. at 130-31, 755 S.E.2d at 358-59.
38. Id. at 131, 755 S.E.2d at 359 (quoting the trial court).
39. Id. at 131-32, 755 S.E.2d at 359.
40. Id. at 133, 755 S.E.2d at 360.
41. Id. at 133-34, 755 S.E.2d at 360-61.
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In Double View Ventures, LLC v. Polite,42 the court of appeals issued
a decision addressing the role of the apportionment statute in premises
liability cases.4 In Polite, the plaintiff was attacked as he walked
through an opening in a wooden fence while coming from a Chevron gas
station back to his apartment building. In the suit against the owner
and property manager of the apartment complex, the trial court granted
a directed verdict for the plaintiff on the issue of apportionment of fault
to the non-party Chevron station, finding that the defendants had failed
to present evidence to create a jury question regarding what the Chevron
station knew about crime in the area and whether the gas station was
responsible for repairing the fence. The defendants appealed."
In a splintered opinion, four judges in the seven-judge panel reversed
the trial court.4 5 The court of appeals concluded it is not necessary for
a defendant to call witnesses as long as there is other evidence presented
to support a finding of non-party fault.4" It noted the undisputed
evidence that the gas station owned the fence, there was a hole in it for
months before the attack on the plaintiff, and there had been significant
crime in the area, including crime inside the gas station itself.47 Under
premises liability law, these facts were sufficient to make the owner of
the gas station liable for plaintiff's injuries, and they met the defendants'
"burden to
establish a rational basis for apportioning fault to a
"4
nonparty. 8
Even though the jury should have been able to consider the Chevron
station's fault, it was not error to charge the jury that the apartmentbuilding defendants could be responsible for all of the plaintiff's
injuries.4 9 The court of appeals upheld the trial court's instruction on

proximate cause, which stated,
[O]ne wrongdoer may be liable for the acts of a later wrongdoer if the
first could have foreseen the wrongful acts of the second. If, after an

42. 326 Ga. App. 555, 757 S.E.2d 172 (2014).
43. Id. at 555, 757 S.E.2d at 174.
44. Id. at 556-58, 757 S.E.2d at 174-76.
45. Id. at 564, 757 S.E.2d at 179.
46. Id. at 560, 757 S.E.2d at 177.
47. Id. at 557, 559, 757 S.E.2d at 175, 176.
48. Id. at 560, 562, 757 S.E.2d at 177, 178. The court also rejected the plaintiff's
arguments that a directed verdict was proper because the defendants did not prove the
exact identity of the legal entity that owned the Chevron station. Id. at 561, 757 S.E.2d
at 178. The statute requires only that notice include "the best identification of the
nonparty which is possible under the circumstances." O.C.G.A. § 51-12-33(d)(2). Therefore,
"[tihe statute does not require precise party identification." Double View Ventures, LLC,
326 Ga. App. at 562, 757 S.E.2d at 178.
49. Double View Ventures, LLC, 326 Ga. App. at 562-64, 757 S.E.2d at 179.
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original wrongful act, a new act has intervened that, by itself, could
have been the cause of the injury, and the nature of the new act was
such that its natural consequences could reasonably have been foreseen
by the original wrongdoer, the original wrongdoer is responsible for all
of the consequences resulting from the intervening act.' °

This instruction, it held, was not inconsistent with the apportionment
statute.5 1
D.

Attorney Fees

In Georgia Departmentof Corrections v. Couch,"2 the court of appeals
held that a party's claim for attorney fees under the offer-of-judgment
statute, 3 was not barred by sovereign immunity. 4 The court also
held that it was not error for the lower court to award the plaintiff a full
40% of the total recovery as attorney fees without prorating for fees
incurred before the settlement offer was rejected. 5 In a subsequent
decision outside of this survey period, 6 the Georgia Supreme Court
affirmed in part57 and reversed in part.5"
Overruling Crane v. Cheeley,"9 the court of appeals held in Muhammad v. Massage Envy of Georgia, Inc.8" that a lawsuit could not be
dismissed on the basis that the plaintiff had not paid the costs and
attorney fees imposed in a prior, related action where the plaintiff had
not dismissed the prior action.8 ' O.C.G.A. § 9-11-41(d) 2 addresses the

50. Id. at 563-64, 757 S.E.2d at 178-79.
51. Id. at 562, 564, 757 S.E.2d at 178.
52. 322 Ga. App. 234, 744 S.E.2d 432 (2013).
53. O.C.G.A. § 9-11-68 (2014).
54. Couch, 322 Ga. App. at 238, 744 S.E.2d at 435.
55. Id. at 238-39, 744 S.E.2d at 436.
56. Georgia Dep't of Corr. v. Couch, No. S13G1555, 2014 Ga. LEXIS 489 (Ga. June 16,
2014).
57. Id. at *2. Although using a different rationale, the supreme court affirmed the
court of appeals holding that sovereign immunity does not bar recovery of attorney fees
under O.C.G.A. § 9-11-68. Couch, 2014 Ga. LEXIS 489, at *7.
58. Couch, 2014 Ga. LEXIS 489, at *2. The supreme court held that the trial court did
not properly calculate the amount of the attorney fees to be awarded, as it gave no import
to the time limitations in O.C.G.A. § 9-11-68 and placed determinative weight on the
existence of a contingency fee agreement between the plaintiff and plaintiffs counsel.
Couch, 2014 Ga. LEXIS 489, at *33-39. The supreme court remanded with direction that
the award be recalculated to determine the reasonable value of the professional services
the plaintiffs attorneys "actually provided during the period 'from the date of rejection of
the offer of settlement through the entry of judgment.'" Id. at *42-43 (quoting O.C.GA
9-11-68(b)).
59. 270 Ga. App. 126, 605 S.E.2d 824 (2004).
60. 322 Ga. App. 380, 745 S.E.2d 650 (2013).
61. Id. at 382, 745 S.E.2d at 652.
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dismissal of actions and provides, "If a plaintiff who has dismissed an
action in any court commences an action based upon or including the
same claim against the same defendant, the plaintiff shall first pay the
court costs of the action previously dismissed."6 3 The court held that
that dismissed the
where it was the trial court, rather than the plaintiff,
4
apply.6
not
does
9-11-41(d)
§
O.C.G.A.
prior action,
Discovery
In Hull v. WTI, Inc.,65 the court of appeals emphasized the trial
court's broad discretion to control discovery.66 In that case, the trial
court found that the defendants had produced over 156,000 pages of
documents "with insufficient organization" and ordered the defendants
to designate by Bates-stamp number which documents were responsive
to each of the discovery requests served on the defendants. 7 The
defendants argued that because they had produced the documents as
they were kept in the usual course of business, their production was
proper.68 Though the court of appeals appeared to recognize the logic
of the defendants' argument, the court held that the ultimate determination was for the trial court, stating, "While the trial court in its
discretion could have found that the defendants' document production
was sufficient, the court also acted within the bounds of its permitted
discretion by determining that the manner of production was not
sufficient."' 9
In St. Simons Waterfront, LLC v. Hunter, Maclean, Exley & Dunn,
PC.,7" the Georgia Supreme Court analyzed the applicability of the
attorney-client privilege and the work-product doctrine in the context of

E.

62. O.C.G.A. § 9-11-41(d) (2014).
63. Id.
64. Muhammad, 322 Ga. App. at 382, 745 S.E.2d at 652.
65. 322 Ga. App. 304, 744 S.E.2d 825 (2013).
66. Id. at 304, 744 S.E.2d at 827.
67. Id. at 307, 744 S.E.2d at 828.
68. Id. at 307, 744 S.E.2d at 829. The defendants essentially contended that the
Federal Rules of Civil Procedure permitted the production of documents as the documents
were kept in the ordinary course of business, and because Georgia's Civil Practice Act,
O.C.G.A. tit. 9 ch. 11 (2014), was modeled after the Federal Rules, such production should
also be sufficient under Georgia law. See Hull, 322 Ga. App. at 308, 744 S.E.2d at 829.
69. Hull, 322 Ga. App. at 308, 744 S.E.2d at 829. The court also upheld an award of
attorney fees to the plaintiff based on the trial court's finding that the defendants failed
to act in good faith by not complying with a protective order that required the defendants
to mark as "Highly Confidential" only documents that met certain criteria described in the
order. Id. at 309, 744 S.E.2d at 830. The defendants had marked more than 129,000 of
the documents as "Highly Confidential." Id. at 310, 744 S.E.2d at 830.
70. 293 Ga. 419, 746 S.E.2d 98 (2013).
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law firm in-house counsel.71 Despite the fact that a conflict of interest
may arise between a law firm and its client when the firm uses its inhouse counsel to defend itself from the client's malpractice claims, the
court held that "the same basic analysis that is conducted to assess
privilege and work product in every other variation of the attorney-client
relationship should also be applied to the law firm in-house counsel
situation" and that the Georgia Rules of Professional Conduct addressing
such conflicts of interest "do not govern the applicability of the attorneyclient privilege or work product doctrine."72
F

Dismissal,Renewal, Service & Joinder
In Stokes v. Hill,73 the court of appeals confirmed the risk plaintiffs
take in filing a renewal action in federal court that alleges both federal
and pendent state-law claims: if the district court dismisses the federal
claims and refuses to retain supplemental jurisdiction over the plaintiff's
state-law claims, the plaintiff's supplemental state-law claims will be
barred and cannot be brought later in state court.74 The renewal
statute may only be used once, and the district court's assumption that
the dismissed supplemental claims could be refiled in state court could
not save the state-law claims.75
In Artson v. Hudson,76 the court of appeals, sitting en banc, held that
the defense of failure to join an indispensable party is not required to be
asserted in a motion to dismiss (although it can be raised in that
manner) and disapproved prior precedent. 77 That defense may be
asserted orally or in writing "in any pleading permitted or ordered under
subsection (a) of Code Section 9-11-7, or by motion for judgment on the
pleadings, or at the trial on the merits."78

71. Id. at 419, 746 S.E.2d at 102.
72. Id. at 419-20, 746 S.E.2d at 102; see also GA. BAR RULE 4-102, Ga. Rules of Profl
Conduct, Rules 1.7 & 1.10.
73. 324 Ga. App. 256, 749 S.E.2d 819 (2013).
74. Id. at 256, 749 S.E.2d at 819.
75. Id. at 257-58, 749 S.E.2d at 820-21.
76.

322 Ga. App. 859, 747 S.E.2d 68 (2013).

77. Id. at 862 & n.1, 747 S.E.2d at 71 & n.1. The court disapproved Wiepert v. Stover,
298 Ga. App. 683,680 S.E.2d 707 (2009), Klorer-Willhardt,Inc. v. Martz, 166 Ga. App. 446,
304 S.E.2d 442 (1983), Caswell v. Jordan, 184 Ga. App. 755, 362 S.E.2d 769 (1987), Jones
v. Dykes, 231 Ga. App. 110, 497 S.E.2d 828 (1998), and Kammerer Real Estate Holdings,
LLC v. PLH Sandy Springs, LLC, 319 Ga. App. 393, 740 S.E.2d 635 (2012), and their
progeny. Artson, LLC, 322 Ga. App. at 862 n.1, 747 S.E.2d at 71 n.1.
78. Artson, 322 Ga. App. at 862,747 S.E.2d at 71-72 (quoting O.C.G.A § 9-11-12(h)(2)
(2014)); see also O.C.G.A. § 9-11-7 (2014).
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Emergency-Room Statute

The Georgia Supreme Court issued two important rulings interpreting
the emergency-room statute7 9 during this survey period: Johnson v.

Omondi8° and Abdel-Samed v. Dailey.8

In the first case, Johnson,

fifteen-year-old Shaquille came to the emergency room with chest pain
after undergoing knee surgery the week prior. Dr. Omondi ruled out a
pulmonary embolism and sent him home with directions to return if the
symptoms continued.82 Under O.C.G.A. § 51-1-29.5(c),8 physicians
and health care providers cannot be liable "unless it is proven by clear
and convincing evidence that the physician or health care provider's
actions showed gross negligence."' The undisputed evidence showed
that Dr. Omondi considered and ruled out the possibility of pulmonary
embolism.8 5 But the plaintiffs presented evidence that Shaquille's
symptoms were "classical indications of pulmonary embolism" and that
the factors Dr. Omondi used to rule out pulmonary embolism were
"totally irrevelant." 6 The court held that summary judgment was error
because a jury could reasonably find that Dr. Omondi acted with gross
negligence under the clear and convincing evidentiary standard.87
In the second case, Abdel-Samed, the supreme court rejected the
plaintiff's attempt to limit the applicability of O.C.G.A. § 51-1-29.5.1s
The plaintiff in Abdel-Samed came to the emergency room for treatment
of an injured finger. By 1:00 a.m. a doctor and a physician's assistant
had determined that the plaintiff needed emergency hand surgery, but
they decided not to disturb the on-call physician during the night. The
doctor also did not transfer the plaintiff to a hand surgeon she knew was
available at another hospital. The doctor instead directed the staff to
find another hand surgeon, but there was evidence that no attempt to
transfer him was actually made. The plaintiff was moved to a small
storage room and was not transferred until 7.5 hours after he arrived at
the hospital.8 9

79.
80.
81.
82.
83.

O.C.G.A. § 51-1-29.5 (Supp. 2014).
294 Ga. 74, 751 S.E.2d 288 (2013).
294 Ga. 758, 755 S.E.2d 805 (2014).
Johnson, 294 Ga. at 74, 751 S.E.2d at 289.
O.C.G.A. § 51-1-29.5(c) (Supp. 2014).

84. Id.
85. Johnson, 294 Ga. at 74, 751 S.E.2d at 289.
86. Id. at 78-79, 751 S.E.2d at 292 (internal quotation marks omitted).

87. Id. at 79, 751 S.E.2d at 292.
88. Abdel-Samed, 294 Ga. at 767, 755 S.E.2d at 812-13.

89. Id. at 758-59, 755 S.E.2d at 807-08.
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The plaintiff contended that the case was not governed by the
emergency-room statute because his care did not constitute "emergency
medical care." ° The supreme court held, as a matter of law, that the
care defendants provided constituted emergency medical care, because
even though the plaintiff's "need for emergency surgery was not
changing or fluctuating," he still required emergency care to avoid
serious injury.9'
The plaintiff also argued that because no emergency treatment was
actually provided, the statute did not apply.2 The court disagreed,
reasoning that the defendants had provided emergency medical services
by examining the plaintiff's hand, making a diagnosis, and making
attempts to transfer him to a hand surgeon. 3
Finally, the plaintiff contended that because emergency medical care,
as defined in the statute, only included "bona fide emergency services,"
the statute would not apply where the services were not rendered
"honestly or in good faith." 4 The court disagreed, concluding that
"bona fide emergency services" means "genuine or actual emergency
services." 5 There was no dispute that the defendants provided "genuine"
or "actual" emergency care.96 Nonetheless, the court held that there
was a question of fact regarding whether the defendants were grossly
negligent, and summary judgment was therefore improper.97
H.

Hospital Liens
In MCG Health, Inc. v. Kight,9" the court of appeals held that the
absence of debt owed to a hospital under a contract with a health
insurer does not preclude a hospital lien under O.C.G.A. § 44-14-470. 99

90. Id. at 761, 755 S.E.2d at 809; see also O.C.G.A. § 51-1-29.5(a)(5) ("Tmergency
medical care' means bona fide emergency services provided after the onset of a medical or
traumatic condition manifesting itself by acute symptoms of sufficient severity, including
severe pain, such that the absence of immediate medical attention could reasonably be
expected to result in placing the patient's health in serious jeopardy, serious impairment
to bodily functions, or serious dysfunction of any bodily organ or part. The term does not
include medical care or treatment that occurs after the patient is stabilized and is capable
of receiving medical treatment as a nonemergency patient or care that is unrelated to the
original medical emergency.").
91. Abdel-Samed, 294 Ga. at 761,758 S.E.2d at 809 (internal quotation marks omitted).
92. See id. at 762, 755 S.E.2d at 809.
93. Id. at 762, 755 S.E.2d at 810.
94. Id. at 762-63, 755 S.E.2d at 810.
95. Id. at 764, 755 S.E.2d at 811.
96. Id. at 764-65, 755 S.E.2d at 811.
97. Id. at 767, 755 S.E.2d at 812-13.
98. 325 Ga. App. 349, 750 S.E.2d 813 (2013).
99. Id. at 352,750 S.E.2d at 816-17; see also O.C.G.A. § 44-14-470 (2002 & Supp. 2014).
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This statute "enables hospitals to collect payment for unpaid reasonable
charges for furnishing hospital care to an injured person by giving the
hospital a lien against any cause of action that accrues to the injured
°° "iTihe
person arising out of the injuries that necessitated the care."
lien allows the hospital to step into the shoes of the [injured person]" so
that the hospital is entitled to collect the full amount of its bills (the
by "write-offs" under the hospital's
sticker price),' 0 ' undiminished
10 2
contract with the insurer.
The court of appeals recognized that the Georgia Supreme Court's
2011 decision in MCG Health, Inc. v. Owners Insurance Co.10' implicitly overruled, in part, Constantine v. MCG Health, Inc.,"0 which "will
no longer be followed to the extent it held that the absence of debt owed
to a hospital under a contract with a health care insurer precludes a
hospital lien under OCGA § 44-14-470." 1'
The special concurrence emphasized that Constantine "remains good
law for the proposition that a hospital can contractually waive its right
to collect on a hospital lien" by providing in the contract between the
hospital and the insurer that the hospital has no recourse against the
patient for medical services covered by the insurance plan.106
The supreme court has unanimously granted certiorari in Kight.'0°

100. Kight, 325 Ga. App. at 353, 750 S.E.2d at 817.
101. Id. (alteration in original). Whether the original, full amount billed by the hospital
is reasonable could be a jury question where the hospital accepts highly discounted
payments from insurers.
102. Id. at 353-54, 750 S.E.2d at 817-18 ("Since Kight's cause of action for recovery of
hospital charges incurred because of his injuries was not limited to the discounted charges
paid to the Hospital under the Blue Cross contract, there is no reason to conclude that the
legislature intended for the Hospital's lien rights under OCGA § 44-14-470 to be limited
by payment of the discounted charges or the absence of debt owed to the Hospital under
the contract. Rather, the plain meaning of OCGA § 44-14-470(b) is that the 'lien for the
reasonable charges for hospital ... care' in the statute refers to the same reasonable
charges for hospital care that the injured person to whom the care was furnished was
entitled to seek in a cause of action against the tortfeasor." (alteration in original) (citation
omitted) (quoting O.C.G.A. § 44-14-470(b))).
103. 288 Ga. 782, 707 S.E.2d 349 (2011).
104. 275 Ga. App. 128, 619 S.E.2d 718 (2005).
105. Kight, 325 Ga. App. at 356-57, 750 S.E.2d at 819.
106. Id. at 358, 750 S.E.2d at 820 (Barnes, P.J., concurring).
107. Kight v. MCG Health, Inc., No. S14C0603 (Ga. July 29, 2014) (order granting
cert.).
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Immunity

In Shekhawat v. Jones,' the Georgia Supreme Court overruled
Keenan v. Plouffe,'0 9 which held that a state-employed physician did
not enjoy official immunity where "the physician's conduct in treating
patients called for 'the exercise of his medical (as opposed to governmental) discretion' and involved 'distinct obligations to [the patient] that
were independent of his official state duties.'"" The court noted that
its holding in Keenan conflated the "standard for official immunity with
that for sovereign immunity,""' and that since Keenan was decided,
Georgia courts have "struggled with its scope and application."" 2 The
court held that the "analysis of a physician's official immunity under the
[Georgia Tort Claims Act (GTCA) shall proceed exclusively on the basis
of whether the physician was acting within the scope of his state
employment in performing the treatment that is the subject of the
malpractice action.""'
J.

Insurance

In Wade v. Allstate Fire & Casualty Co.,"' the court of appeals held
that if a plaintiff sues multiple tortfeasors responsible for the plaintiff's
injuries and also makes a claim for his or her underinsured-motorist
(UM) benefits, the plaintiff does not have to exhaust the policy limits of
all defendants in order to recover UM benefits." 5 Rather, the apportionment statute requires an apportionment of fault among all tortfeasors before the insurer is obligated to tender UM benefits, and only
then with respect to a tortfeasor whose degree of fault exceeds the
tortfeasor's insurance coverage."' If the plaintiff has exhausted the
insurance coverage of at least one defendant, and that defendant is

108. 293 Ga. 468, 746 S.E.2d 89 (2013).
109. 267 Ga. 791, 482 S.E.2d 253 (1997).
110. Shekhawat, 293 Ga. at 468, 471, 746 S.E.2d at 90, 92 (alteration in original)
(quoting Keenan, 267 Ga. at 791, 793, 482 S.E.2d at 253, 255).
111. Id. at 468, 746 S.E.2d at 90. Sovereign immunity protects the State itself from
tort liability, while "official immunity protects state employees from being sued in their

personal capacities." Id. at 470, 746 S.E.2d at 91.
112. Id. at 472, 746 S.E.2d at 92.
113. Id. at 474, 746 S.E.2d at 93; see also Ga. S. Bill 415, Reg. Sess., 1992 Ga. Laws
1883 (codified at O.C.GA. tit. 50 ch. 21, art. 2 (2013)).

114. 324 Ga. App. 491, 751 S.E.2d 153 (2013).
115. Id. at 495-96, 751 S.E.2d at 157-58.
116. Id. at 493-94, 751 S.E.2d at 156; see also O.C.G.A. § 51-12-33.
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underinsured, then the plaintiff can pursue UM benefits with respect to
that defendant." 7
K. Parties to Pleadings
In Cost Management Group, Inc. v. Bommer,18 the court of appeals
held that when determining whether a claim is barred in superior court
as a previously unasserted compulsory counterclaim in a prior federal
action, the superior court looks to federal law to determine whether the
counterclaim would have been deemed by the federal court to be
compulsory in the first suit."9 Concluding that the plaintiff was a
non-party who did not have an obligation to intervene in the federal
action, the court of appeals held that the plaintiff was accordingly not
a "pleader" under Federal Rule of Civil Procedure 13(a)(1) 2 ° and that
the plaintiff's claims would not be barred in the superior court suit.' 2 '
Professional-NegligenceExpert Affidavits
In Ambrose v. Saint Joseph's Hospital of Atlanta, Inc.,122 the court
of appeals opined about which cases require an expert affidavit under
O.C.G.A. § 9-11-9.1.123 The court ultimately held that an affidavit was
not required in Ambrose as the plaintiffs allegations-that the hospital
(1) provided an unsafe and defective product for the surgeon's use in
surgery, and (2) failed to warn the surgeon of the defective product-were
Accordclaims for ordinary negligence, not professional negligence.'
ingly, the hospital's liability was not "based on the action or inaction of
a health care professional," and O.C.G.A. § 9-11-9.1 did not apply to the

L.

claims.

125

In Hankla v. Postell121 the Georgia Supreme Court granted certiorari to determine whether O.C.G.A. § 24-7-702(c), 127 Georgia's expert
witness statute, would allow a medical doctor to testify as to the
standard of care which would be applicable to nurse midwives when the
doctor himself frequently performs the procedure at issue but does not

117.
118.
119.
120.
121.
122.
123.
124.
125.
126.
127.

Wade, 324 Ga. App. at 495, 751 S.E.2d at 157.
327 Ga. App. 398, 759 S.E.2d 285 (2014).
Id. at 400, 759 S.E.2d at 286.
FED. R. CWv. P. 13(aX1).
See Cost Mgmt. Group, Inc., 327 Ga. App. at 400-01, 759 S.E.2d at 286-87.
325 Ga. App. 557, 754 S.E.2d 135 (2014).
Id. at 558-59, 754 S.E.2d 136-37; see also O.C.GA. § 9-11-9.1 (2014).
Ambrose, 325 Ga. App. at 559-60, 754 S.E.2d at 137-38.
Id. at 560, 754 S.E.2d at 137-38; see also O.C.G.A. § 9-11-9.1(a)(3).
293 Ga. 692, 749 S.E.2d 726 (2013).
O.C.G.A. § 24-7-702(c) (2013).
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supervise midwives in the rendering of such treatment. 128 The court
held that the statute would not allow such testimony because, based on
the statutory language and the legislative intent, the physician must
"teach" or have an "active practice" completing the relevant medical
treatment under O.C.G.A. § 24-7-702(c)(2)(A) and either serve in (1) the
"same profession" as the nurse midwife pursuant to O.C.G.A. § 24-7702(c)(2)(C); or (2) provide "supervision" to nurse midwives under
O.C.G.A. § 24-7-702(c)(2)(D) to satisfy the statute.'29
Therefore,
because the doctor did not supervise midwives and was not a midwife,
he could not serve as an expert witness in a midwife malpractice case,
even though he had an active practice involving the relevant proce30
dure.1

M. Sanctions
The Georgia appellate courts addressed two cases where a party was
sanctioned for failing to disclose insurance information pursuant to
Georgia law. In two separate lawsuits, Ford Motor Company (Ford)
answered discovery requests regarding its insurance by falling to
disclose its existing coverage and the identity of its insurers, vaguely
responding that it had sufficient assets to satisfy a judgment.' 3 ' In
reality, Ford did have several insurance policies that could have covered
132
the losses at issue.

Because of Ford's failure to disclose this information, the trial court in
Ford Motor Co. v. Young"3 revoked the pro hac vice admissions of
Ford's counsel, declared a mistrial on grounds that the trial court had
not qualified the jury as to Ford's insurers, and ordered as a sanction
that Ford could not contest the plaintiffs' assertion that Ford failed to
warn consumers of a defect in the subject vehicle. Ford's attorneys
appealed the revocation of their pro hac admissions. 34 The court of
appeals determined that the attorneys had standing to appeal the
revocation and that the issue was not moot-even though the underlying
case had settled-since the trial court's order could have lasting

128. Hankla, 293 Ga. at 694-95, 749 S.E.2d at 729.
129. Id. at 692-96, 749 S.E.2d at 727-30.
130. Id. at 696, 749 S.E.2d at 730.
131. See Ford Motor Co. v. Conley, 294 Ga. 530, 532, 757 S.E.2d 20, 24 (2014); Ford
Motor Co. v. Young, 322 Ga. App. 348, 348-49, 745 S.E.2d 299, 300-01 (2013).
132. Conley, 294 Ga. at 534, 757 S.E.2d at 26; Young, 322 Ga. App. at 351, 745 S.E.2d
at 302.
133. 322 Ga. App. 348, 745 S.E.2d 299 (2013).
134. Id. at 348, 351, 745 S.E.2d at 300, 302.
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5
The court also held
professional consequences for the attorneys.
of
the charges against
notice
given
been
that the attorneys should have
their admissions
before
heard
them and a meaningful opportunity to be
36
the attorneys
afford
Because the trial court failed to
were revoked.
revoking the pro hac
this opportunity, the court vacated the order
137
court.
trial
the
to
remanded
and
admissions
In Ford Motor Co. v. Conley, 3 ' the Georgia Supreme Court held that
Ford's failure to disclose its insurers warranted a new trial because
Ford's misconduct prevented the plaintiffs from qualifying the jurors as
to Ford's insurers.'39 Months after the entry of judgment against
them-and as a result of the sanctions hearing in Young-the plaintiffs
in Conley discovered that Ford did have insurance coverage that may
have applied to the judgment sought. The plaintiffs filed an extraordinary motion for new trial, arguing a new trial was necessary because the
jury had not been properly qualified as to the insurers Ford had
concealed. 4 The supreme court determined that the six-part test "for
the grant of an extraordinary motion for new trial based on... post-trial
discovery of new evidence" would not apply in this case because the
newly discovered evidence implicated the Conleys' right to an impartial
jury; it was not evidence that should have been contemplated by the jury
in reaching its verdict."' Instead, the court focused on the following
two basic requirements for extraordinary motions: the error asserted by
the moving party "could not have been discovered and raised in a timely
manner if the party had acted" with due diligence," and the error
"materially harmed the party. 142 The court concluded that the

Conleys met both these requirements and that the trial court did not
abuse 3its discretion in granting their extraordinary motion for new
14
trial.

135. Id. at 352-54, 745 S.E.2d at 303-04. The trial court's order concluded that the

attorneys violated the Georgia Rules of Professional Conduct. Id. at 351, 745 S.E.2d at
302. The court of appeals held that the trial court properly considered the rules in
revoking the attorneys' pro hac admissions. Id. at 356, 745 S.E.2d at 305.
136. Id. at 355-56, 745 S.E.2d at 305.
137. Id. at 356, 745 S.E.2d at 305.
138. 294 Ga. 530, 757 S.E.2d 20 (2014).

139.
140.
141.
142.
143.

Id. at 530-31, 757 S.E.2d at 23-24.
Id. at 530, 534-35, 757 S.E.2d at 23, 26.
Id. at 540, 757 S.E.2d at 29-30.
Id. at 542, 757 S.E.2d at 31.
Id. at 556, 757 S.E.2d at 39-40. The court's detailed discussion of Ford's mis-

leading discovery responses and how false or misleading discovery responses should be
treated under applicable Georgia law may be of particular interest to the trial practitioner.
See id. at 543-47, 757 S.E.2d at 31-34.
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N.

Settlement & Offer of Judgment
In Newton v. Ragland,14 an injured motorist sent a demand letter
to the striking driver's insurance adjuster, offering a limited-liability
release in exchange for tender of the full policy limits.'45 The court of
appeals held that an enforceable settlement agreement was reached
when the insurer timely tendered the policy limits, although the
insurer's acceptance letter included a general release instead of a limited
release and stated, in part, "[P]lease complete the attached release and
return it ....

[Ylour signature(s) must be witnessed."'

The court

held that this was precatory rather than mandatory language and did
not impose a new condition of settlement. 147 In comparison, in Kemper
v. Brown,' 48 the court of appeals held that an insurer's purported
acceptance letter, demanding that the injured motorist place the
tendered policy limits into an escrow account for the purpose of
protecting the interests of any pending liens, was a counteroffer and did
not create an enforceable settlement agreement. 49
0.

Statutes of Limitations
In FederalDeposit Insurance Corp. v. Cameron,'50 the United States
District Court for the Northern District of Georgia addressed whether,
in a negligence action brought against former bank directors by the
Federal Deposit Insurance Corporation (FDIC) in its capacity as receiver
of a closed bank, the state statute of limitations began to run anew on
the date the FDIC was appointed as receiver. 5' The court agreed with
the majority of courts that have addressed the issue, finding that under
the plain language of 12 U.S.C. § 1821(dX14) (the extender statute),152

144. 325 Ga. App. 371, 750 S.E.2d 768 (2013).
145. Id. at 371-72, 750 S.E.2d at 769.
146. Id. at 375, 750 S.E.2d at 771.

147. Id.
148. 325 Ga. App. 806, 754 S.E.2d 141 (2014).
149. Id. at 807-09, 754 S.E.2d at 143-44.
150. 986 F. Supp. 2d 1337 (N.D. Ga. 2013).
151. Id. at 1340.
152. 12 U.S.C. § 1821(d)(14) (2012). The extender statute provides, in relevant part:
(14) Statute of limitations for actions brought by... receiver
(A) In general
Notwithstanding any provision of any contract, the applicable statute of
limitations with regard to any action brought by the [FDIC-R] shall be(ii) in the case of any tort claim.. ., the longer of-

(I) the 3-year period beginning on the date the claim accrues; or
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the appointment of the FDIC as receiver restarts the applicable state
limitations period. 5 '
In Hospital Authority of Clarke County v. Geico General Insurance
Co., 54 the Georgia Supreme Court interpreted a provision in O.C.G.A.
§ 44-14-473(a) 155 governing when the one-year statute of limitations
period begins to run for actions by hospitals seeking to enforce liens
against tortfeasors liable for damages (or against the tortfeasors'
insurers).1 56 The statute provides that the action accrues on "the date
the liability is finally determined by a settlement, by a release, by a
covenant not to bring an action, or by the judgment of a court of
competent jurisdiction."1 57 The court emphasized the use of the
language "finally determined" in the statute'58 and held that "because
the settlement agreement progressed into a final release, as explicitly
contemplated by the parties, . . . the
statute of limitation began to run
" 159
the date the release was executed.
P. Venue, Removal, Remand & Jury Instructions
1 the court of appeals held that the thirty-day
In Ferrell v. Young,60
answer requirement is suspended when a case is removed to federal
court, but recommences when the case is remanded.' 6' Therefore, an
answer will be due on remand when the suit has been pending in state
court for thirty days-counting both pre- and post-removal dates together.'62 That requirement is also unaffected by any post-remand motions

(II) the period applicable under State law.
(B) Determination of the date on which a claim accrues
For purposes of subparagraph (A), the date on which the statute of limitations
begins to run on any claim described in such subparagraph shall be the later of(i) the date of the appointment of the [FDIC-R]; or
(ii) the date on which the cause of action accrues.
Id.
153. Cameron, 986 F. Supp. 2d at 1343-44.
154. 294 Ga. 477, 754 S.E.2d 358 (2014).
155. O.C.G.A. § 44-14-473(a) (2002 & Supp. 2014).
156. Hosp. Auth. of Clarke Cnty., 294 Ga. at 477-78, 754 S.E.2d at 359.
157. O.C.G.A. § 44-14-473(a).
158. Hosp. Auth. of Clarke Cnty., 294 Ga. at 478, 754 S.E.2d at 359 (emphasis added)
(quoting O.C.G. § 44-14-473(a)). The concurring opinion noted that O.C.GA. § 44-14473(a) is "difficult to understand and apply" and urged the General Assembly to amend the
statutory provision. Hosp. Auth. of Clarke Cnty., 294 Ga. at 479-80, 754 S.E.2d at 360
(Nahmias, J., concurring).
159. Hosp. Auth. of Clarke Cnty., 294 Ga. at 479, 754 S.E.2d at 360 (majority opinion).
160. 323 Ga. App. 338, 746 S.E.2d 167 (2013).
161. See id. at 339-40, 746 S.E.2d at 170.
162. See id. at 340-41, 746 S.E.2d at 171.
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filed in federal court pursuant to 28 U.S.C. § 1447(d)."'6 The federal
court is divested of jurisdiction upon remand and has no authority from
which to entertain any such post-remand motions."6 4
In Lamar v. All American Quality Foods, Inc.,6 ' the court of appeals
affirmed the trial court's refusal to give the plaintiffs constructiveknowledge jury instruction because the requested instruction was "not
adjusted to the evidence."' 66 However, the court ultimately reversed
the trial court on jury instruction grounds because the trial court refused
to answer the jury's question about the meaning of the term "constructive knowledge."' 67 Without any instruction, the jury did not know
which inferences it could draw as a matter of law to establish the
defendant's constructive knowledge. 6 ' The trial court is required to
"clarify any confusion as to the applicable issues of law as raised by the
evidence at trial."'69
IV.

CONCLUSION

The above cases and legislation have, in the Authors' estimation, most
significantly affected trial practice and procedure in Georgia during the
survey period. This Article, however, is not intended to be exhaustive
of all legal developments for this topic.

163. Id.; see also 28 U.S.C. § 1447(d) (2012).
164. Ferrell,323 Ga. App. at 340-41, 746 S.E.2d at 171.
165. 323 Ga. App. 572, 746 S.E.2d 665 (2013).
166. Id. at 575, 746 S.E.2d at 668.
167. Id. at 576, 746 S.E.2d at 668-69.
168. Id. at 577, 746 S.E.2d at 669.
169. Id. at 576, 746 S.E.2d at 669 (quoting Brown v. City of Fitzgerald, 177 Ga. App.
859, 860, 341 S.E.2d 476, 477 (1986)).

