





428 JAaMES L. HUNT

Industrialists built a tobacco empire in Durham in the latter half of the nineteenth century
and created a worldwide market for the North Carolina product. The Duke family amassed
a great fortune through cigarette sales stimulated by widespread advertising. This full-page
advertisement appeared in the Durham Almanac...1898 (Durham: N. A. Ramsey, [1898]),
50.
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The development of large-scale manufacturing after the Civil War was one
of the great transforming events of North Carolina history. New textile and
tobacco factories revolutionized social arrangements, living conditions, and
working patterns. In no place were those changes more apparent than in
Durham County.t Characterized wholly by farmland in 1860, the county
boasted a bustling city of almost 7,000 inhabitants in 1900, with thousands
more living in adjacent mill villages. Durham’s initial growth spurt, in the
1860s and 1870s, was the product of tobacco. Local manufacturers, including
Julian 8. Carr, William T. Blackwell, Washington Duke, and Duke’s three
sons, Brodie, Benjamin, and James, developed a global market for North
Carolina leaf. By the 1890s the triumph of tobacco had created capital for
textile mills and banks. It also managed to bring Trinity College to Durham
in 1892. According to the county’s leading historian, the confluence of tobacco,
textiles, and urban cultural development made the 1890s the “apogee of an
era.” The decade saw the full flowering of locally controlled manufacturing,
in which industry founders resided near the factories and dispensed part of
their profits to the community’s schools, churches, and hospitals. In that brief
moment North Carolina’s New South dreams experienced their greatest
fulfillment.5

Yet, as with any massive social upheaval, there were causes for concern.
From the beginning boosters trumpeted the achievements of the factory
owners, thereby identifying a new and spectacularly wealthy ruling clique.
An 1890s city directory proudly included among its list of occupations that
of “Capitalist” and named Carr and the Dukes, among others, as representa-
tives. Incredibly, in 1897 the Dukes owned assessed property worth more than
$1.2 million, about 20 percent of the entire taxable wealth of the county. The
industrial system also required lower levels. Just below the capitalists were
middle-class professionals and smaller real property owners.® Most white men
and women, however, attached themselves to the new system by laboring for

4 Durham is the recent beneficiary of one of the best histories of a North Carolina county
yet published. See Jean Bradley Anderson, Durham County (Durham: Duke University Press,
1990), hereinafter cited as Anderson, Durham County. Two earlier accounts are William K.
Boyd, The Story of Durham: City of the New South (Durham: Duke University Press, 1925),
hereinafter cited as Boyd, Durham, and Robert F. Durden, The Dukes of Durham, 1865-1929
(Durham: Duke University Press, 1975), hereinafter cited as Durden, Dukes of Durham. Related
works are Mena Webb, Jule Carr: General without an Army (Chapel Hill: University of North
Carolina Press, 1987), hereinafter cited as Webb, Carr; James G. Leyburn, The Way We Lived:
Durham, 1900-1920 (Elliston, Va.: Northcross House, 1989); and Dolores E. Janiewski,
Sisterhood Denied: Race, Gender, and Class in a New South Community (Philadelphia: Temple
University Press, 1985).

5 Anderson, Durham County, 101-238, 481; Boyd, Durham, 56-89, 115-135; Webb, Carr, 30-
37, 57-60, 101-103, 188-139; Durden, “North Carolina in the New South,” 320-321;
William S. Powell (ed.), Dictionary of North Carolina Biography (Chapel Hill: University of
North Carolina Press, projected multivolume series, 1979—), I, 169-170, II, 116-118, hereinafter
cited as Powell, DNCB; Durden, Dukes of Durham, 3-55, 128-145, 148-149; Earl W. Porter,
Trinity and Duke, 1892-1924 (Durham: Duke University Press, 1964), 22, hereinafter cited
as Porter, Trinity and Duke.

6 See generally Anderson, Durham County, 127-238; Mangum’s Directory of Durham and
Suburbs (Durham: Educator Company, 1897), hereinafter cited as Mangum’s Directory;
Claudia P. Roberts, The Durham Architectural and Historic Inventory (Durham: Historic
Preservation of Durham, 1982); Durham County Tax Records, 1897, Archives, Division of
Archives and History, Raleigh, hereinafter cited as Durham County Tax Records, 1897.
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wages in the tobacco and textile industries. They lived in the paternalistic
mill villages of East and West Durham or near the factories and warehouses
in the center of the city. These refugees from rural poverty withstood strict
discipline, long hours of work, and threats of dismissal from their employment
for union activity.” Another group, blacks, was barred from all but the most
menial and low-paying jobs in the factories. In the late 1890s they eked out
livings as laborers and domestics. A few were small businessmen or
professionals. Although residence in Durham was not fully segregated by race,
a large number of blacks lived in Hayti, immediately southeast of town, and
in the community known as West End.8

Textile mills as well as tobacco factories sprang up in Durham and employed large numbers
of laborers, many of whom came to the city to escape rural poverty. The Durham Cotton
Manufacturing Company, shown here, was the city’s first textile plant. It began operating
in 1885 and had some 225 employees. Illustration from Hand-Book of Durham, North Carolina
(Durham: Educator Company, 1895), 43.

The enforcement of state and local law in the emerging industrial community
was vested in a multilevel court system operating under the authority of the
state constitution and state statutes. At its base was the venerable institution
of justice of the peace. In the late nineteenth century Durham voters elected
Justices for two-year terms by direct vote in partisan contests. Justices were
chosen at the township level and served only in their home townships. They
did not receive salaries but rather were paid fees for performing specific
duties. In 1900 Durham County was organized into six townships, including

7 Anderson, Durham County, 206-207, 210-211, 240-247.

8 Anderson, Durham County, 153-164, 222-224. A nearly contemporary view of Durham’s blacks
can be found in Boyd, Durham, 277-297. More enlightening are Garrett Weaver, “The
Development of the Black Durham Community, 1880-1915” (unpublished doctoral dissertation,
University of North Carolina at Chapel Hill, 1987), and W. E. B. Du Bois, “The Upbuilding
of Black Durham,” World’s Work, XXIII (January, 1912), 334-338.
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the city. Each township elected three justices except the city, which could
choose one justice for every 1,000 residents. The General Assembly also
delegated to the mayor of Durham, through a mayor’s court, the eriminal
jurisdiction of a justice.?

“

Durham’s “capitalist” elite accumulated great wealth. Somerset Villa, the residence of tobacco
magnate Julian S. Carr, was one of a number of elaborate homes that testified to the factory
owners’ affluence. Photograph from Mangum’s Directory of Durham and Suburbs (Durham:
Educator Company, 1897), preceding 9.

Because most justices were untrained in the law, the assembly restricted
their authority to simple disputes. They could decide contract actions, usually
involving debt, if the amount at issue was less than $200. They could not
decide matters in which real estate title was involved or civil controversies
other than contract that concerned more than $50.00. Also, justices were limited
in criminal matters to those offenses in which the maximum penalty was
fewer than thirty days in jail or a fine of less than $50.00. These rules meant

9 Revised Code of North Carolina, 1905, c. 26, ss. 1409-1412, c. 66, s. 2788, hereinafter cited
as Revised Code, 1905; Ramsey’s Durham Directory (Durham: N. A. Ramsey, 1892), 237,
hereinafter cited as Ramsey’s Directory; Charter and Ordinances of the City of Durham
({(Durham?: City of Durham?, 18997]), 9.
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that justices did not concern themselves with negligence cases, real property
cases, or felonies. Instead, their dockets featured minor debt actions and petty
offenses, particularly public drunkenness, public cursing, simple assaults and
affrays, and gambling. Decisions of justices could be appealed to the local
superior court.!0

The environment of the justice courts was informal. Pleadings in civil cases
consisted of simple complaints and answers, “such as to enable a person of
common understanding [to know] what is meant.” Criminal cases commenced
after service of process on the defendant by the county sheriff or other law
officer. If a criminal defendant desired a jury, the presiding justice would
select a panel from a county list. The reduced presence of lawyers and a
lack of imposing courtrooms undoubtedly enhanced the overall simplicity of
both civil and criminal proceedings. In fact, courts in rural parts of the county
were often held in justices’ homes or, in summer, under the cooling shade
of trees. In Durham city, however, a convenient public building eliminated
extreme examples of casual justice. Also, in town sessions were held more
frequently.l?

The persons who directed these courts possessed distinct social character-
istics. Simply put, justices were prominent and comparatively prosperous
white males. Twelve of the fourteen men who served between 1897 and 1900
were plainly identified in directories and tax records. In rural Durham County
they tended to be large landowners. Two possessed more than 500 acres of
land, while two owned 131 and 210 acres respectively. Other justices held
85- and 90-acre tracts, amounts closer to the county’s average farm size. The
three city justices, in contrast, were an attorney, a physician, and a man who
owned about 200 acres of land. On the whole, justices tended to be better
off financially than their neighbors.12

Unfortunately, there is an absence of sources that describe the business
of the justice courts in detail. Although justices were supposed to keep minutes
of their proceedings, none for Durham County has survived. The Durham
Daily Sun, the only daily newspaper extant for the period, gave infrequent
attention to the courts, particularly those outside the city. Perhaps the lack
of information is reflective of the justices’ mundane role. The system was
intended to effect inexpensive, quick, uncomplicated, and noncontroversial
solutions toordinary legal disputes by white landowners without legal training.
It was ultimately an intensely local arrangement in which jurors, defendants,
plaintiffs, and justices often knew one another personally. The state had a
minimal role, even in criminal prosecutions. Nonetheless, it is significant that
the only attorney who served as a justice resided in the city of Durham. That,
in addition to the use of the courthouse in the urban setting, suggests that
in the city the court had begun to lose at least some of its unprofessional
character.

10 Revised Code, 1905, c. 27, ss. 1419-1420, 1427, 1457-1478: Daily Sun (Durham),
January 23, March 27, April 10, 1899, hereinafter cited as Daily Sun.

11 Revised Code, 1905, c. 27, ss. 1425-1443, 1463, 1489-1495, c. 80, s. 3149; Daily Sun,
March 27, 1899; Boyd, Durham, 99.

12 Durham County Justice of the Peace Oaths, 1889-1890, State Archives; Durham County
Tax Records, 1897.
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An analysis of Durham’s more formal legal system begins with the superior
court. In the late 1890s North Carolina was divided into twelve superior court
districts, each presided over by a single judge. A superior court judgeship
was a highly prized and honored position. The salary was $3,000 a year, well

Between 1860 and 1910 Durham became a bustling town with a population of 7,000 plus

thousands more in mill villages nearby. Scene looking west on Main Street from Hand-Book
of Durham, 2.

above the average income of successful North Carolina lawyers. In the 1890s
voters elected judges for eight-year terms in statewide partisan elections.
Despite its prestige, the job had disadvantages. The most obvious was the
requirement of nearly constant traveling. Judges rotated among the circuits,
which meant that a Wilmington judge would eventually have to hold court
in the mountainous wilds of Watauga, Avery, and Alleghany counties. Typical
in that regard was the experience of Judge Jacob W. Bowman of Mitchell
County, who in 1901 held court in Oxford, Roxboro, Greensboro, Hillsborough,
Graham, Pittsboro, Yanceyville, and Durham over eleven consecutive weeks.
After a brief rest he was back on the road in another circuit. Uncomfortable
lodgings in small, hot, dusty towns, as well as the lack of railroad service
to some county seats, elicited constant complaints.!?

13 North Carolina Reports, 119, v; Revised Code, 1905, c. 28, s. 1056; Constitution of the State
of North Carolina, 1868, Article IV, Section 21 (as amended, 1875), hereinafter cited as
Constitution, 1868 (1875 Amendment); Revised Code, 1905, c. 66, ss. 2764-2765; Certificate
of Exchange, May 16, 1896; Henry R. Bryan to “My Dear Wife,” September 14, 1898, both
in Simpson and Bryan Family Papers, North Carolina Collection, University of North Carolina
Library at Chapel Hill, hereinafter cited as Simpson-Bryan Papers; Revised Code, 1905,
c. 28, s. 1509; North Carolina Reports, 126, xi.
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Unlike the justices of the peace, the superior courts had almost unlimited
jurisdiction. Any contract dispute over $200, all contests involving real
property, and practically all other civil matters, as well as erimes for which
the penalty was more than thirty days imprisonment or $50.00, were within
the courts’ original province. Equally important, to help process the tribunals’
extensive and technical tasks, as well as to facilitate various administrative
matters, each county maintained a full-time clerk of superior court. Clerks
were elected by county voters on partisan ballots for four-year terms. They
kept detailed records of court actions and maintained lists of potential jurors,
minors’ guardians, incorporated associations, and executors and administra-
tors of decedents’ estates. The superior court structure was further augmented
by the presence of solicitors, or state attorneys. A solicitor was selected for
a four-year term in a partisan election in each of the state’s twelve judicial
circuits. Unlike the judges, however, solicitors performed all duties in their
home circuits. Their primary responsibility was to prosecute criminal cases.
They were paid on a fee basis, receiving, for example, $20.00 for conviction
of a capital crime and $3.00 for convictions of lesser crimes.

The superior court also depended on the services of jurors and grand jurors.
Members of both groups derived from lists provided by the county
commissioners. Rather vaguely, the law required that only individuals of “good
moral character and sufficient intelligence” who had paid their taxes could
be included. The manner of choosing jurors evoked the ceremonial in state
government. About three weeks before court convened, the county sheriff
employed a boy under the age of ten to draw names, usually twenty-four,
from a box. Those names were then placed into a second box, and the boy
drew out half of them. The two groups of twelve, one for each week, became
the juries for the next court term. Once the session began, challenges to a
juror’s fitness to decide a particular case were rare. That meant that a typical
juror could expect to hear perhaps a dozen disputes over a week’s time. Grand
jurors had uniquely important public functions. They were selected only at
the beginning of a criminal term. Grand jurors decided whether accused
criminals would be indicted and thus tried. They also constituted a citizens’
body of evaluators and visited the county home, workhouse, and jail during
their service. They inspected the list of licensed liquor dealers, determined
which orphans were in need of guardians, and examined the books of the
county treasurer. The important duties of lay citizens, albeit guided by elected
legal professionals, allowed the superior court to present itself as a thoroughly
democratic institution.!s

14 Revised Code, 1905, c. 28, s. 1500, c. 12 (civil procedure), e. 80 (criminal procedure),
c. 13, s. 890, c. 66, ss. 2767-2768; Constitution, 1868 (1875 Amendment), Article IV, Section
23. Superior court clerks were paid for each official action. For example, an attachment order
was worth fifty cents, while the paperwork on an appeal to the state supreme court merited
two dollars. Revised Code, 1905, c. 66, s. 2773. The principal duty of the solicitors was reflected
in the fact that they were not generally required to attend the civil terms. Rewvised Code,
1905, c. 28, s. 1508.

15 Revised Code, 1905, c. 44, ss. 1957-1959, 1964, c. 80, ss. 3262-3264, c. 45, ss. 1969-1972,
c. 38, s. 1810; Report of the Grand Jury, January 26, 1898, Minutes of the Durham County
Superior Court, State Archives, hereinafter cited as Superior Court Minutes.
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Like the courts of the justices of the peace, the superior court cannot be
understood without reference to its human component. Four judges, two
Republicans and two Democrats, presided over the Durham County Superior
Court in the late 1890s. The Republicans sat on the bench as a result of the
1894 election triumph of a coalition of agrarians, who had formed the North
Carolina People’s party two years earlier, and Republicans.!® One of the

The Durham County Courthouse building pictured here served as the meeting place of Durham’s
courts from 1889 to 1916. Photograph courtesy of Stephen E. Massengill, Raleigh.

Republicans was William Smith O’Brien Robinson of Goldsboro. Robinson’s
elevation demonstrated the disruptive potential of the Populist-Republican
coalition, as he grew up in the humblest circumstances of any of the superior
court judges who sat in Durham. His father, likely a victim of the Irish potato
famine, immigrated to eastern North Carolina in 1848. The elder Robinson
was well educated, and he managed to become a teacher and then a landowner
soon after his arrival. His son’s preparatory education was completed just after
the Civil War. In the early 1870s the younger Robinson enrolled in the Richmond
Hill Law School, which was presided over by North Carolina’s Republican chief
justice, Richmond M. Pearson. Located in Yadkin County, Richmond Hill was
regarded as one of the best southern law schools. More than 1,000 aspiring
attorneys received training there, including future United States senators,
congressmen, governors, and state judges. After graduation Robinson
commenced private practice in Goldsboro. Predictably, after he became a

16 A detailed discussion of the 1894 election and the Republican-Populist judicial strategy
is James L. Hunt, “Marion Butler and the Populist Ideal, 1863-1938” (unpublished doctoral
dissertation, University of Wisconsin-Madison, 1990), 204-264.
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judge his Irish Catholic background, as well as his failure to attend college,
evoked complaints from contemporary Democratic observers. He won a
reputation for “occasional departure from judicial gravity of deportment,”
“levity of manner,” “hasty expression,” and on-the-bench joke telling. He was
accused of favoring equity and emotionalism in deciding disputes.!”

Judge George Hubbard Brown (1850-1926) of Washington, North Carolina, a Democrat, presided
over the Durham County Superior Court and later sat on the state supreme court. Photograph
from the North Carolina Collection, University of North Carolina Library at Chapel Hill.

The other Republican, Edward W. Timberlake, was more representative
of the type of judge that presided in Durham. He was the son of a prominent
Franklin County Whig-Republican physician, landowner, and clerk of court.
Timberlake graduated from Wake Forest College in 1873 and, thanks to his
father’s support, was educated at the University of Virginia Law School.
Returning to North Carolina, he opened a private practice in Louisburg in
1876. In contrast to Robinson, Timberlake’s conservatism was hinted at by
observers’ references to his “quiet and gentlemanly carriage,” his methodical
approach to the law, and his personal “dignity.”18

17 “William Smith O’Brien Robinson,” Charles Leonard Van Noppen Papers, Manuscript
Department, Duke University Library, Durham, hereinafter cited as Van Noppen Papers;
F. A. Sanders to W. S. O’B. Robinson, December 26, 1896, William Smith O’Brien Robinson
Papers, Southern Historical Collection, University of North Carolina Library at Chapel Hill.
On Richmond Hill, see Albert Coates, “The Story of the Law School at the University of North
Carolina,” North Carolina Law Review, XLVII (October, 1968), 8-10, hereinafter cited as Coates,
“UNC Law School.”

18 “BEdward Walter Timberlake,” Van Noppen Papers.
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The two Democrats who served in Durham County possessed even greater
respectability. The first, Henry R. Bryan, descended from the pinnacle of
eastern North Carolina aristocracy. His father, a member of the University

Republican William Preston Bynum II (1861-1926) of Greensboro was one of two superior
court solicitors in Durham in 1898-1899. Thereafter he became one of North Carolina’s most
prominent lawyers. Engraving from Samuel A. Ashe and others (eds.), Biographical History
of North Carolina: From Colonial Times to the Present (Greensboro: Charles L. Van Noppen,
8 volumes, 1905-1917), 11, facing 42.

of North Carolina class of 1815, preceded him as a prominent New Bern
lawyer and congressman. A maternal uncle was also a congressman, while
an earlier ancestor had served on North Carolina’s colonial council. An
admiring biographer captured the family status by identifying Bryan as
having “a high sense of honor.” Bryan was educated at a private academy
and the University of North Carolina, from which he graduated in 1856. He
was privately trained for the bar and practiced in New Bern for more than
thirty years. One of his notable legal efforts was defending members of the
Ku Klux Klan in 1868. Bryan first won election to the bench in 1890 and
was reelected during the Democrats’ violent white supremacy campaign of
1898. Friendly Democratic contemporaries summarized his life as an enviable
display of the “amiability in disposition” befitting “an accomplished gentleman.”!®

19 “Henry Ravenscroft Bryan,” Van Noppen Papers; Powell, DNCB, I, 254-255. On Bryan
generally, see Simpson-Bryan Papers.
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The second Democrat, George H. Brown, claimed many of the same
attributes. Like Bryan, he was part of a well-known eastern North Carolina
family, whose members included a Revolutionary War general and the founder
of Washington, North Carolina. Brown attended the popular Horner School
in Oxford and, in the early 1870s, studied law in Wilson and Washington.
He was a pupil of his brother-in-law James E. Shepherd, a man known even
among Democrats for ultraconservatism. Shepherd became chief justice of
the North Carolina Supreme Court in 1889. Family connections apparently
influenced Brown’s own career and legal philosophy. After serving as superior
court judge, he was elected to the state supreme court in 1904, remaining
there until 1921. Associates thought that his record on the high bench identified
him as an “acknowledged exponent of the vested interests of the state” who
stood “for property and property rights as much as for the rights of persons.”2

The accomplishments of ancestors also helped determine which persons
served in the two other elected offices of the superior court—solicitor and
clerk. Durham’s solicitors in the late 1890s were William Preston Bynum
and Aubrey Lee Brooks. The Bynum family was well known in central North
Carolina. William P. Bynum I, an early Republican and a member of the
Reconstruction-era state supreme court, was Solicitor Bynum’s uncle. The
younger Bynum received a good education, graduating from Trinity College
in 1883 and from the respected Dick and Dillard Law School in Greensboro.
Like Robinson and Timberlake, Bynum was a direct beneficiary of coalition
politics, as he was elected solicitor in 1894. After his four-year term he became
one of the most prominent lawyers in North Carolina. He argued for the defense
in the impeachment trials of Republican justices David M. Furches and
Robert M. Douglas in 1901 and appeared in the noted United States Supreme
Court cases Hammer v. Dagenhart (1918) and Bailey v. Drexel Furniture
Company (1922). Bynum was also a trustee of the University of North
Carolina.2

Durham’s other solicitor, Aubrey Lee Brooks, rose from more middling
circumstances. Although earlier family members had been prominent
slaveholders, his father was a physician of moderate means. The young Brooks
was educated at a local academy. Intensely ambitious, he taught school, saved
money, and enrolled at the University of North Carolina. Illness prevented
him from completing an undergraduate degree, but Brooks subsequently took
law courses in Chapel Hill and was admitted to the bar in 1894. He soon
became an active member of the progressive wing of white supremacy
Democrats and in 1898, at age twenty-seven, won election as solicitor. After
his government service Brooks built a strong corporate practice in Greensboro.
He eventually became a millionaire and a philanthropist.2

20 Powell, DNCB, I, 244-245; Robert W. Winston, “Chief Justice Shepherd and His Times,”
North Carolina Law Review, II1 (February, 1925), 4-13. On Brown generally, see George H.
Brown Papers, Duke Manuscript Department.

21 North Carolina Reports, 122, iv, 128, iv; Powell, DNCB, 1, 294-296.

22 Powell, DNCB, 1, 285-236; Aubrey L. Brooks, A Southern Lawyer: Fifty Years at the Bar
(Chapel Hill: University of North Carolina Press, 1950), 1-50, hereinafter cited as Brooks,
A Southern Lawyer.
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Durham’s clerks of superior court were William J. Christian and Caleb B.
Green. Christian, who was selected for the job in 1894, had been the secretary-
treasurer of one of Durham’s smaller smoking- and chewing-tobaceco companies.
In 1897 he possessed substantial property, assessed at about $8,000. Another
beneficiary of fusion, he appears to have been a Populist. As a result of its
steadfast opposition to monopoly, Populism attracted unusual urban support
in Durham County, primarily from tobacco men who opposed the Dukes’
American Tobacco Company. The antipathy to the Republican Dukes was best
demonstrated in the elections of 1896, when Durham Populists cooperated with
local Democrats, rather than with Republicans as was the state party’s policy.2?

Clerks of superior court William J. Christian (left) and Caleb B. Green both owned substantial
property in Durham in the late 1890s. Photograph of Christian from Mangum’s Directory,
preceding 9; of Green from William K. Boyd, The Story of Durham: City of the New South
{Durham: Duke University Press, 1925), facing 234.

Caleb B. Green was one of Durham’s leading citizens even before he became
county clerk. A native of Person County, Green grew up and attended school
in Durham in the late 1860s and early 1870s. In 1872, at age sixteen, he
began publication of the Tobacco Plant, the town’s first newspaper. Green
later became the owner of several businesses, and he claimed $3,000 in taxable

23 Anderson, Durham County, 118, 168, 194, 218, 485, 488; Ramsey’s Directory, T; University
of North Carolina Alumni Directory, 1795-1953 (Chapel Hill: Alumni Association, 1954), 159,
hereinafter cited as Alumni Directory; North Carolina Reports, 126, vii; Durham County
Election Records, 1898, State Archives.
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property in 1897. Prior to winning election as clerk in 1898, he served in the
state legislature as a Democrat and introduced the bill that established Durham
as a separate county.24

The relationship between power and social standing in Durham’s elected
superior court personnel formed a rather neat hierarchical pattern. The persons
having the most authority generally claimed the most outstanding pedigrees.
Five of the six judges and solicitors, for example, had fathers who were either
physicians or attorneys, and a majority had close relatives who also held high
office. Even if the locally elected clerks were not so well-heeled, they had achieved
status as successful businessmen in Durham’s new economy. The eight officials
possessed other noteworthy traits. The solicitors were young, as both Bynum
and Brooks had not reached age thirty-five at the time of their elections. The
entire group appears to have been rather provincial. All of them were born
in North Carolina, and all except Robinson could trace their Tar Heel lineage
back several generations. None had been educated or had resided outside the
state for more than a few years. Moreover, all of the judges and solicitors except
Timberlake received their legal educations in North Carolina.2s

Jurors and grand jurors, predictably, did not share the high level of wealth,
ancestry, or education of the judges and lesser court officials. An inquiry into
their characteristics, however, indicates that juries also tended to represent
certain select interests. First, the foundation of jury selection was the list of
propertied taxpayers. That systematically excluded low-level factory workers.
The county commissioners proceeded to effect further deletions. Blacks,
although taxpayers, were excluded, as were women. Persons under the age
of twenty-one could not participate. Simple mathematics suggests that, as a
result, more than 20,000 of Durham County’s 26,000 residents could not serve
as jurors. The omissions ensured that persons allowed on juries were
disproportionately middle-class whites, with occasional representation from
Durham’s upper class. Propertied farmers, clerks, skilled artisans, and various
higher-paid employees from Durham’s mills, factories, and warehouses were
most common. Interestingly, economic status also influenced which persons
were chosen as foremen and officers of juries and grand juries. Brodie L. Duke
served as foreman of the January, 1898, grand jury, while no less a citizen
than Julian S. Carr was jury foreman in some of the civil trials of March,
1899.26

A final group that deserves scrutiny is the Durham bar, the small group
of men who practiced law through the late 1890s. During those years the
number of Durham lawyers never exceeded fifteen. In the late 1890s the
attorneys organized themselves into four two-man firms, one three-man firm,

24 Anderson, Durham County, 150, 165, 169-170, 190, 197, 482-485; Mangum’s Directory, T8;
Boyd, Durham, 104, 233-236; Durham County Tax Records, 1897.

25 Brooks and Green grew up in adjacent Person County, and Christian was from the Durham
area. See Powell, DNCB, 1, 235; Boyd, Durham, 233; Anderson, Durham County, 150.

28 Persons considered were the grand jurors of January, May, and September, 1898, and jurors
from the May and October, 1898, and March, 1899, terms. Occupational, racial, and wealth
information was gleaned from Mangum’s Directory, 46-220; Emerson’s North Carolina Tobacco
Belt Directory (Raleigh: Edwards, Broughton, and Company, 1886); and Durham County Tax
Records, 1897. For listings of the jurors and grand jurors, see Superior Court Minutes, January,
May, September, October, 1898, March, 1899.
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The Durham bar included (clockwise from top) Robert B. Boone, James S. Manning,
Paul C. Graham, William B. Guthrie, William A. Guthrie, John W. Graham, Frank L. Fuller,

Robert W. Winston, (center) Fred A. Green, and Charles E. Turner. Illustration from Mangum’s
Directory, preceding 9.
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and three sole practitioners. They were, respectively, Boone and Bryant;
Winston and Fuller; Manning and Foushee; Guthrie and Guthrie; and Graham,
Green, and Graham. The three sole practitioners were S. M. Holton, Charles E.
Turner, and E. W. Cannady. Although the profession generally maintained
a high status, individual levels of success and lengths of residence in the county
varied. Particularly noteworthy is the contrast between the wealth achieved
by attorneys for the Dukes and Julian Carr and what might be called the
“roving bar.” The precarious circumstance of the latter group was illustrated
by the fact that of the twelve attorneys practicing in Durham in 1890, only
four remained in 1902.27

Undoubtedly some of that volatility resulted from the relative ease of
admission to practice. The state imposed no formal education requirements.
As discussed earlier, training was often acquired by service in the law office
of alocal practitioner or at one of the proprietary law schools, such as Richmond
Pearson’s Richmond Hill or John Dillard and Robert Dick’s Dick and Dillard
Law School. Legal education at established colleges was still in its infancy.
Although law classes had been available at the University of North Carolina
since the 1840s, full integration with the university did not occur until 1899.
Trinity College operated law schools at various times between 1870 and 1894,
but it did not offer continuous instruction until after 1906. Wake Forest College
began a limited program only in 1894. The sole substantive barrier to practice
was the successful completion of an oral examination on legal principles before
at least two state supreme court justices. At the exam, fifteen to twenty-five
aspiring litigators would file into the high court’s chambers and face the
justices. They were confronted with questions and, according to contemporary
accounts, usually performed quite badly. Nonetheless, the great majority
survived the rite of passage and, upon the payment of $20.00, became lawyers.28

The most prominent and wealthiest Durham law firm was Winston and
Fuller. Its partners were Robert W. Winston and Frank L. Fuller. Both men
frequently represented the Duke economic empire, particularly the American
Tobacco Company. That relationship led to other desirable clients, including
the Southern Railway Company and the National Bank of Virginia, which
had interests in North Carolina. Winston, with a stated income of $2,500 in
1896, was probably the wealthiest lawyer in Durham. A prominent
conservative Democrat and later law partner to Charles B. Aycock, he was
a member of the class of 1879 at the University of North Carolina. Fuller

21 Mangum’s Directory, 40-41; Directory of Durham City (Raleigh: Levi Branson, 1887), 172-
173; Directory of Greater Durham (Durham: Sam Adams, 1902), 281, hereinafter cited as
Directory of Greater Durham. A general discussion of economic and social stratification among
the nineteenth-century bar is Gerald Gawalt (ed.), The New High Priests: Lawyers in Post-
Civil War America (Westport, Conn.: Greenwood Press, 1984). A study of the relationship
between lawyers and economic change in Guilford County just before and after the Civil War
is Gail Williams O’Brien, The Legal Fraternity and the Making of a New South Community,
1848-1882 (Athens: University of Georgia Press, 1986).

28 Revised Code of North Carolina, 1883, c. 4, ss. 17, 20; Josephus Daniels, Tar Heel Editor
(Chapel Hill: University of North Carolina Press, 1939), 235-236; Coates, “UNC Law School,”
11-33; Porter, Trinity and Duke, 45, 143-145; George W. Paschal, History of Wake Forest College
(Wake Forest: Wake Forest College, 3 volumes, 1935-1943), III, 268.
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was the son of a prosperous Fayetteville attorney, and his brother was general
counsel for the American Tobacco Company in New York. Fuller also
commanded an income of about $2,500 in 1896.2°

Even though Durham’s other lawyers fell below that income pinnacle, their
family connections and wealth generally reflected the high status of the bar.
James S. Manning, of the University of North Carolina class of 1879, and
Howard A. Foushee were Democrats and served variously as members of
the legislature, justices of the North Carolina Supreme Court, directors of
the Durham Traction Company, and charter members of the North Carolina

Howard A. Foushee, of the law firm Manning and Foushee, acted as Durham County attorney,
according to Mangum’s Directory, preceding 9.

State Bar Association, formed in 1899. Manning was also a trustee of the
University of North Carolina. His income in 1896 was about $1,500. Foushee,
his associate, made about $300 that year. He was only in his mid-twenties
and just beginning a legal career. John Graham, the senior partner in Graham,
Green, and Graham, graduated from the University of North Carolina in 1857.
A former Confederate major and state legislator, he was the son of William A.
Graham, a North Carolina governor and United States senator. His associates
were Paul C. Graham, University of North Carolina class of 1891, partial heir
to Paul Cameron of Stagville plantation and part owner of the

29 Mangum’s Directory, 40; Samuel A. Ashe and others (eds.), Biographical History of North
Carolina: From Colonial Times to the Present (Greensboro: Charles L. Van Noppen, 8 volumes,
1905-1917), II, 467-474; Powell, DNCB, 1, 251-252; Durham County Tax Records, 1897;
Anderson, Durham County, 217, 266, 297, 302, 482.
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Durham Hosiery Mill, and Fred A. Green, who had attended Trinity College.
Both the younger Graham and Green were in their twenties. The father-son
firm of William A. and William B. Guthrie frequently represented the
businesses of Julian S. Carr, as well as some railroads. William A. Guthrie

Mangum’s Directory, preceding 9, names Victor S. Bryant, law partner of Robert B. Boone,
as Durham’s city attorney.

graduated from the University of North Carolina in 1864, was an early real
estate developer and local officeholder in Durham, and, more important, was
Julian Carr’s brother-in-law. Guthrie had an interesting political
career. Once a Republican, he ran for governor as a Populist in 1896. Yet
just before the election, fearing a threat to white supremacy, he endorsed
the Democratic cause. William B. Guthrie attended Chapel Hill in the early
and mid-1890s. Finally, Robert B. Boone claimed about $4,000 in property
in 1896, while his partner, Victor S. Bryant, only twenty-eight years old, managed

THE NORTH CAROLINA HISTORICAL REVIEW



LAw AND SOCIETY IN DURHAM COUNTY 445

an income of $1,500. Bryant, conspicuous in the local manifestation of the
Democrats’ 1898 white supremacy campaign, was a member of the University
of North Carolina class of 1890.3°

The bottom rungs of the lawyer hierarchy are more difficult to describe,
largely because the unsuccessful did not stay in practice long enough to
document their misfortunes. Simply put, failure to attend the University of
North Carolina and lack of influential family members among the bar or in
the community seem to have been substantial handicaps to locating and winning
paying clients. Still, the experience of three lawyers helps illuminate this
segment of the bar. One such attorney was S. M. Holton, a sole practitioner.
His name is not recorded in the superior court minutes as an attorney of record
in any case. The reasons for Holton’s obscurity and lack of business are
enigmatie, although it may be significant that there is no evidence of his
enrollment at any of the state’s colleges. He may have worked primarily in
the justice of the peace courts. He was thirty-nine years old in 1897 and
possessed property assessed at about $700. The Durham career of Charles E.
Turner was similarly uneventful. Like Holton, he was not mentioned in superior
court records, and he did not attend the University of North Carolina. Only
thirty-three years old in 1899, Turner may have left Durham in that year.
His name had disappeared from county tax records by 1902. Less surprising
is the fate of E. W. Cannady, another sole practitioner. Although Cannady
does not appear as an attorney in any superior court case, he was described
in a Durham newspaper as “the negro attorney Canady.” He had been admitted
to the bar in 1894 and was one of only a small number of black lawyers in
North Carolina. Cannady lived in Hayti, was well known in the black
community, and seems to have allied himself with prominent religious and
educational forces there. Yet he probably had a difficult time making a living.
In a pathetic reminder of the social constraints that shaped Durham’s legal
environment, tax records indicate that, in the late 1890s, he claimed $165 worth
of personal property, about $100 of which was invested in a law library.%

Despite the existence of significant social and economic stratification, the
small size, general economic prosperity, and social respectability of Durham’s
legal community produced professional unity. In the late 1890s the spirit of
common interest was best captured upon the death of Fred Green. Green’s

30 Anderson, Durham County, 178, 181, 187, 203, 212, 214, 218, 220, 266, 282, 285, 473, 482,
485; Alumni Directory, 82, 205, 242-243, 412; “William A. Guthrie,” Van Noppen Papers; Webb,
Carr, 168, 176; Daily Sun, January 24, 1899; Durham County Tax Records, 1897; Powell,
DNCB, 11, 334-335. One telling indication of the importance of interlacing family, educational,
and business connections to the practice of law was the participation of Durham’s junior attorneys
in the Canterbury Club, a social and literary organization. Membership included Trinity
professor Edwin Mims and town society leaders Mrs. Robert W. Winston and Mrs. Julian S. Carr.
The young lawyers were also welcome, and Foushee, Bryant, Green, and Paul Graham joined.
See Canterbury Club Papers, Duke Manuscript Department; Anderson, Durham County, 201.
31 Dyrham County Tax Records, 1897; Durham County Tax Records, 1899, State Archives;
Durham County Tax Records, 1902, State Archives; Mangum’s Directory, 41, 70, 201; Daily
Sun, October 6, 1898: Anderson, Durham County, 256. Despite restricted opportunities, Cannady
seems to have remained in Durham after 1900. The Directory of Greater Durham, 231, lists
a second black lawyer, J. F. Jordan. But a brief description implies that Jordan’s primary
employment was as minister to the Emmanuel Church.
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passing, unexpected because of his youth, was recorded in the Durham superior
court minute book in January, 1899. At least one lawyer from every firm,
except Cannady, appeared in court and paid personal tribute to the deceased.
The words of the written memorial demonstrated that Durham’s lawyers
considered themselves a distinctly influential part of the community. They
were right. Their social origins, levels of education, personal wealth, and close
alliances with the new and dominant interests of the city distinguished them
and placed them at the center of public life and private power.3?

The social structure of early industrial Durham was reflected not only by
which persons made legal decisions but also by the substantive business
conducted by the county superior court. Indeed, the court’s activities provide
a sweeping portrait of how select individuals exercised power and how
authority affected different groups within the community. During 1898 and
1899 the superior court held ten separate sessions in Durham. The January
terms included civil and criminal trials and also attended to the probate duties
of the clerk of superior court. March and October were reserved for the
resolution of civil disputes. In May and September criminal trials dominated
the docket.®3

The eriminal cases indicate that, however much town boosters sought to
promote the citizenry as a hardworking and sober folk, thrift and industry
were frequently less on the public mind than violence, theft, hard drink, and
lust. In just two years the superior court heard more than 400 criminal cases.
That meant that in the early years of North Carolina’s most profound urban
experiment some sort of plea was heard from about one of every seventy
citizens. The path of eriminal justice began with the formal arrest of the
accused. Arrests were made by the various law enforcement agencies in the
county: elected township constables, the sheriff, and members of the city’s
police department. Those officers were all white, and they received fees for
arrests. The fate of the accused was then in the hands of the solicitor, who
decided whether to bring the case into court by attempting indictment and
then prosecution. Apparently, few defendants had legal counsel during the
preliminary stages.34

For the purpose of this analysis, the criminal cases were divided into four
main categories: violent crimes, theft and deceit crimes, offenses against
morality, and miscellaneous erimes, which contained elements of some or all
of the other categories but were distinct enough to deserve separate
consideration. Each group was studied to determine conviction rates;
punishments; whether or not a jury heard the cases; and the racial, gender,
and economic characteristics of the accused. An attempt was also made to
determine the degree of legal representation.

Violent crimes were the most common offenses. Especially numerous were
assault and battery, assault and battery with a deadly weapon, assault with
a deadly weapon, and affray (which meant participation in a general brawl)

32 Superior Court Minutes, January, 1899; Daily Sun, January 24, 1899.

33 Superior Court Minutes, 1898-1899. A brief personal account of practice in the superior
court, including some reference to Durham, is Brooks, A Southern Lawyer, 53-58.

34 Revised Code, 1905, c. 16 (constables), c. 67 (sheriffs), c. 66, ss. 2777, 2787 (fees of sheriffs,
constables); Mangum’s Directory, 20 (list of police force); Superior Court Minutes, 1898-1899.
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with a deadly weapon (see table 1). Of those, assault and battery with a deadly
weapon was most frequently prosecuted, while simple assault and battery,
probably penalized most often in the justice of the peace courts, was relatively
rare. Other crimes of violence included carrying a concealed weapon and
resisting an officer. Whatever the charge, persons accused of violent crimes,
if they decided not to plead guilty, almost universally demanded that their
fate be decided by a jury. Amazingly, and indicative of the general absence
of plea bargaining, about one third of those prosecuted pleaded not guilty
and received a full trial. Only about one fourth of the trials resulted in a
verdict of not guilty. That meant that 90 percent of the persons accused of
violent crimes were judged guilty. It is worth noting, however, that about
20 percent of the persons scheduled for trial failed to appear. Given the skeletal
nature of law enforcement in the late nineteenth century, it is likely that
the majority of those persons escaped public sanction.3?

Most of the guilty received light punishments. Fewer than half served jail
terms. Many were simply ordered to pay court costs, perhaps $5.00, or a fine
of a similar amount. Imprisonment meant hard labor, and those who had
to “work off” their crimes generally got six months or less; none received
more than a year in jail. As a result, no one convicted of violent felonious
assault in Durham was sent to the state penitentiary in Raleigh, as that
institution accepted only long-term convicts. Instead, they went to a place
not inappropriately called the “County Work House,” just north of the city.
There they performed arduous tasks, either on a farm or in a chain gang
on the county roads. A significant number of women convicted of violent crimes
were taken to the workhouse.3

Two crimes of violence were even more serious than those already discussed
and raised the possibility of capital punishment. The extensive availability
of capital punishment in North Carolina was rather ironically revealed by
Judge W. S. O’'B. Robinson in his general instructions to the Durham jury
in May, 1898. Robinson denounced the cruelty of excessive capital punishment
by contrasting such barbarism with North Carolina’s progressive laws, which
limited the death penalty to only four crimes: murder, rape, arson, and
burglary. North Carolina carried out that highest sanction by private hanging.
Because the two capital cases decided in Durham’s 1898 and 1899 terms
illuminate the general environment of the criminal trial as well as the extent
of procedural protections for defendants, particularly when the ultimate
penalty was available, they deserve special attention.?”

35 Revised Code, 1905, c. 81, s. 3620 (assault), s. 3621 (secret assault), s. 3708 (carrying a concealed
weapon), s. 3700 (resisting an officer).

36 Report of the Directors and General Manager of the North Carolina Penitentiary, 1897-1898
(Raleigh: State of North Carolina, 1899); Superior Court Minutes, September 8, 1899; State
v. Minerva Morehead, Superior Court Minutes, January 19, 1898. In 1899 the grand jury reported
that the Durham workhouse was in “first class condition” and that its inmates were “well-
satisfied.”

37 Daily Sun, May 16, 1898. The procedure of execution, which included the presence of at
least eighteen “respectable” witnesses, was set forth at length in Revised Code, 1905, ¢c. 80,
ss. 3284-3286.
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In the late summer of 1899 Melville Parker, a black laborer, was accused
of the rape of an eight-year-old black girl. When his trial took place in
September, 1899, Durham was unusually busy, as farmers from the
surrounding countryside brought their tobacco to market. The season and
the sensational accusations ensured large, enthusiastic crowds. Anticipation
was whetted by the popular assumption of Parker’s guilt. Before the trial
the Daily Sun unhesitatingly described him as the “negro rapist” or, perhaps
out of some degree of local self-consciousness, “the Alamance County rapist.”
Still, the ensuing judicial process gave the appearance of rising above mob
rule. Fifty men were specially selected from jury lists, and another drawing
narrowed the fact-finding panel to the required twelve. Judge George Brown
even appointed two local attorneys, Jones Fuller, aged twenty-one and a two-
week veteran of the bar, and Paul Graham, also in his twenties, to represent
Parker. However youthful, the pair must have done something right. Despite
a forty-minute oration by Solicitor Brooks demanding an execution, the jury
seemed unpersuaded by the medical evidence and found the defendant guilty
of the lesser crime of assault with intent to rape. The result was both
disappointing and unexpected to the throng that filled the courthouse. Judge
Brown seemed worried about the unrest, and he gave a lecture on the evils
of lynch law. He immediately sentenced Parker to fifteen years in the state
penitentiary and, with safety in mind, rushed the new convict on the first
train to Raleigh.38

The other capital case involved the burning death of a black infant. Cora
Hicks, who was also black, was charged with murdering the child in an open
fire. As in Parker’s trial, the finality of the possible penalty prompted the
judge to appoint two lawyers, James Manning and Howard Foushee, to
represent Hicks. And, much like in Parker’s case, despite Solicitor Brooks’s
pleas for a first-degree murder conviction the jury found Hicks guilty of the
lesser offense of second-degree murder. She was sentenced to seven years
in the state penitentiary. Perhaps the jury thought the child’s death was more
accurately viewed as the result of negligence. At least as likely is that they
felt some sympathy for the accused. After all, Hicks was only eleven years
old. North Carolina did not have juvenile courts in the late 1890s; neither
did the state have special institutions for convicted minors. Only the common-
law presumption against the formation of criminal intent by those under seven
years of age could protect the very young. Hicks was tried and punished as
an adult.?®

Crimes of theft and deceit in Durham occurred almost as frequently as
violent crimes (see table 2). By far the most recurrent wrongs in this category
were larceny and “larceny and receiving.” Larceny was generally defined
as the taking of another’s personal property, while larceny and receiving
included receiving stolen property. Importantly, the superior court records

38 Daily Sun, September 9, 1899; Superior Court Minutes, September 6, 1899; “Special
Instructions Asked by defendant,” State v. Melville Parker, Durham County Criminal Action
Papers, September term, 1899, State Archives. Parker’s indictment charged that he was “moved
and seduced by the instigation of the devil.” Also worthy of note was the swiftness of process.
The time between criminal act and conviction was less than two weeks.

39 Superior Court Minutes, May 17, 18, 19, 1899; Daily Sun, May 22, 1899; State v. Cora
Hicks, 125 N.C. 636 (1899), hereinafter cited as State v. Hicks.
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are devoid of any reference to robbery (theft from a person by force) or burglary.
However, given the nature of the larceny statute, it is likely that at least some
of the larceny cases involved direct thefts from persons. Similar in aim to
larceny were the deceit ecrimes, which included embezzlement, false pretenses,
and forgery. Perjury was also categorized as a deceit crime.

Theft and deceit defendants had about as much luck in the courtroom as
their more violent counterparts. Although as many as one half refused to
plead guilty and demanded jury trials, about 80 percent of those who received
trials were found guilty. That meant that close to 90 percent of the persons
brought before the court were convicted. Theft convicts, however, received
notably different treatment at the sentencing stage. Superior court judges
tended to be less lenient with those convicted of theft than they were with
those convicted of assault. As a result, an overwhelming majority of persons
found guilty of theft won unwelcome opportunities to contribute to the well-
being of the county road system. A large number received the maximum
county punishment—one year. Eight were sent to the state penitentiary for
even longer terms. The harsh official attitude toward theft and deceit is also
demonstrated by the fact that those persons guilty of embezzlement, perjury,
and false pretenses were ordinarily given six months on the roads or sent
to the penitentiary.

Crimes against the official morality appeared less often (see table 3). Many
wrongdoers in this class received punishment in the mayor’s court or from
a justice of the peace. Defendants who surfaced in the higher court generally
were accused of petty gambling, usually with dice. Gambling defendants
outnumbered all other defendants in the category by almost three to one.
The ratio would have been even higher if charges against many gambling
defendants had not been dropped before disposition. Indiectments for a wide
variety of other wrongs, including aleohol and sex crimes, were relatively
limited. Certainly plenty of alcohol was available, as Durham had some twenty
saloons in the late 1890s. Yet official ambivalence toward the use of spirits
was reflected by restrictions on Sunday liquor sales and by the requirement
that retailers possess licenses. Violations of those rules produced a few
prosecutions in 1898 and 1899. Sex crimes, most notably fornication and
adultery, prostitution, and “keeping a house of ill repute,” were also punished.
It is difficult, however, to gauge the precise extent of the legal assault on
prostitution in Durham because the statutory crime of “nuisance,” which
covered a wide range of activities, was also used against it.4! Whatever the
charge, persons found guilty of morals crimes, with the notable exception
of prostitutes, received light punishments. They ranged from one half of court
costs for gamblers to full costs for fornicators. Prostitutes might expect to
receive three to six months in the local workhouse. Conviction rates were
high for all morals offenders, and an unusually large number, compared to
violent and theft crimes defendants, pleaded guilty. Perhaps because of the

40 Revised Code, 1905, c. 81, ss. 3498-3511 (larceny and larceny and receiving), ss. 3403-3410
(embezzlement), ss. 3431-3434 (false pretense), s. 3435 (disposal of mortgaged property),
ss. 3419-3427 (forgery), ss. 3611-3617 (perjury).

41 Revised Code, 1905, c. 81, ss. 3715-3723 (gambling), s. 3532 (selling liquor on Sunday),
s. 3529 (selling beer without license), s. 3350 (fornication and adultery), s. 3446 (nuisance).
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possibility of stiffer sentences, however, the accused prostitutes proved the
exception to that general rule, as they demanded jury trials at a rate higher
than any other group of defendants.

A small number of crimes do not fit clearly into any category. They include
trespass, nuisance, bigamy, libel, and cruelty to animals (see table 4). High
conviction rates and light punishments—court costs—were common for each
of those crimes.#2 A less significant number of violations are interesting largely
because of their anachronistic qualities. One young man was convicted of
adhering to the Old South tradition of challenging to duel. Less chivalrously,
another was found guilty of avoiding his duty to work on the public roads.4

If Durham’s decision makers, including its jurymen and the members of
its bench and bar, belonged to a certain social caste, so did the county’s eriminal
defendants. The character of the majority of defendants and their associates
and the sentiment of governing elements toward them were succinetly captured
in the Durham Daily Sun’s description of a mayor’s court crowd. The paper
remarked that “many of the lowest specimens of humanity can usually be
seen as spectators” and that those in attendance were “largely composed of
the ‘Jim Crow’ element.” In short, despite its absence from the controlling
institutions of the law, the black community was more than amply represented
among criminal defendants (see table 5). Blacks composed roughly 70 percent
of identifiable defendants in the violent crime and theft cases and about two
thirds of the defendants in all cases, although they made up just over one
third of the total county population. Apparently the “lowest specimens of
humanity” also included poor whites, who completed the ranks of the convicted.

A comparison of black and white trials displays more fully the social role
of Durham’s criminal courts. First, identified blacks and whites were convicted
at approximately the same high rates. But once convictions were obtained,
blacks, in all categories except miscellaneous crimes, were much more likely
to be incarcerated. For example, of seventeen whites convicted of violent
crimes, three went to jail. For similar crimes seventeen of thirty-one blacks
were imprisoned. Only two of five whites convicted of larceny went to jail,
while twenty-one of twenty-five blacks were locked up.4

This evidence suggests that, in a frankly racist, segregated, and economically
stratified society, a primary function of the criminal law was to control
Durham’s poor, especially its poor blacks. The county’s judges undoubtedly
regarded race as a decisive factor in meting out punishment. And longer
sentences for theft than for violent crimes indicate that courts were more
concerned with protecting property rights than with punishing physical
assault. A probable reason, suggested by newspaper accounts, is that theft
crimes tended to be interracial, with blacks often accused of stealing from

42 Revised Code, 1905, c. 81, s. 3355 (abandonment), ss. 3358-3360 (abduction), s. 3361 (bigamy),
ss. 3299-3302 (cruelty to animals).

4 Revised Code, 1905, c. 81, 5. 3628 (dueling), s. 3779 (failure to work on roads).

4 Daily Sun, April 10, 1899.

45 Judges had enormous discretion in imposing sentences. For example, under North Carolina
law a person copld receive a much longer sentence for conviction of a misdemeanor than a
felony. See Revised Code, 1905, c. 81, ss. 3291-3293 (providing that punishment of felonies
and misdemeanors could range from four months to ten years).
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whites. Violent crimes, in contrast, tended to involve members of the same
race. It was not coincidence, then, that black defendants were more likely
to escape a jail term after conviction for a violent crime than for conviction
of another kind of serious offense. Those factors helped shape the outcome
in Melville Parker’s capital case. A trial for the rape of a white child,
particularly if it took place between two hysterical white supremacy
campaigns, as did Parker’s prosecution, would have been a political event
of some magnitude and probably would have resulted in a severer penalty.
Under different racial circumstances, however, Parker received a jail sentence,
not death. Racial reasoning also crossed the gender line, as judges were more
willing to send black women to jail than their equally guilty white sisters.

Still, the eriminal system displayed some mitigating factors. Punishments
on the whole tended to be short and inexpensive. Moreover, the large number
of requests for jury trials suggests that many defendants believed they had
a chance to persuade others of their innocence, although the high rate of guilty
verdicts might indicate that some innocent persons were sent to jail. Finally,
lawyers seem to have been regularly appointed by the court, particularly in
the most serious cases. Unfortunately, the sparsity of the record does not reveal
how many criminal defendants had the benefit of counsel. The frequency of
juried cases might mean that legal representation, if not universal, was not
unusual.4?

The legal priorities and social characteristics of Durham’s New South courts
were also apparent in the county’s civil disputes. First, more time, effort,
and money were expended on civil cases, a fact partly demonstrated by the
disposition of fewer than 150 such disputes in 1898 and 1899, compared with
more than 400 criminal decisions. Second, civil litigation was not popular
among the masses, and large crowds avoided such trials.*® Finally, the persons
who did participate were of an entirely different, and higher, social status
than the criminal defendants and spectators. For the purposes of this analysis,
Durham’s civil disputes were divided into four legal categories: debtor-creditor
and other contract; negligent personal injury actions; family disputes,
including divorce; and property. More than 90 percent of the civil cases fell
into one of these categories (see table 6).

Suits to recover debts, based variously on promissory notes or, less frequently,
on mortgages or crop liens, dominated the civil docket. Predictably, considering
that there was rarely any doubt as to whether the money was actually owed,
plaintiff creditors almost always won, prevailing in more than 95 percent
of the cases. Most contests proceeded simply. The creditor would introduce
evidence of a promise to pay, there would be no contrary assertion, and
Judgment would promptly issue for the plaintiff. The dearth of factual
contentions produced juries in fewer than 20 percent of the debt actions. Even

6 Although far fewer women than men were convicted of crimes, cases from 1898 and 1899

indicate that of nine black women found guilty, six were sent to jail; of four white women

convicted, one was imprisoned.

47 Whether a defendant had legal counsel was not generally recorded in the minutes.

Nonetheless, Revised Code, 1905, c. 80, s. 83150, provided that “Every person, accused of any

Srifme whatsoever, shall be entitled to counsel in all matters which may be necessary for his
efense.”

48 Daily Sun, October 6, 1898.
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when juries sat, verdicts were almost always in favor of the plaintiff. Indeed,
the only real challenge for most creditors was deciding how the judgment
could be enforced. Often the debtor owned some land, and thus the court
would order public notice of the land’s forced sale, appoint a local attorney
to conduct the sale, and designate the amount of proceeds to be turned over
to the creditor. On occasion other forms of property, including bank accounts,
stock certificates, crops, or the assets of a decedent’s estate, would be sold
to satisfy a successful claim. An alternate form of settling debt disputes, used
with some regularity when a genuine issue of fact existed, was arbitration.
If both parties agreed, the court appointed an attorney as arbitrator who
would, in turn, submit recommendations to the court. The judge then entered
the arbitrator’s suggestions in the form of a judgment.*

Negligently caused personal injury actions were an underutilized area of
law. The negligence branch of civil wrongs was distinguished by the limited
number of suitable defendants. Individuals apparently did not generally sue
other individuals. Instead, they sued corporations. More precisely, only certain
types of corporations, primarily those with out-of-state ownership, were
considered appropriate targets. Railroads were most popular and were sued
by injured passengers, employees, and pedestrians. Negligence litigation could
be lucrative for plaintiffs and for their attorneys. The judgments sought in
Durham ranged from $1,000 to $20,000, enormous sums in the gold-standard
nineties. Fewer than ten personal injury cases were tried in the county in
1898 and 1899. Most resulted from railroad accidents, while one involved a
Bell Telephone Company employee injured at a work site and another was
for mental distress caused by the Western Union Telegraph Company’s failure
to deliver a message. Results in the negligence cases were undoubtedly affected
by the popular ambivalence to large, “foreign”-owned, and monopolistic
corporations. Plaintiffs were almost unanimously successful. Particularly
revealing is the fact that attorneys insisted on juries in all of the cases.?

Issues of divorce and alimony arose somewhat more frequently.?! Practically
all Durham divorce cases were tried before juries, and all resulted in the
granting of the divorce. Under the state’s divorce statute the plaintiff needed
to show that the couple was legally married, that he or she had lived in the
state for two years, and that one of the statutorily allowed reasons for dissolution
existed. In Durham the stated justification for divorce was always adultery.
Another statute allowed divorce from bed and board for what were regarded
as lesser wrongs.52 Although pleadings in the oddly adversarial divorce cases

49 Cases illustrating these points are J. T. Slaughter v. James H. Cain, January 26, 1898
(judgment for $420 entered against Cain, who failed to appear); Trustees of the Missionary
Jurisdiction of Asheville v. W. A. Gates, April 6, 1898 (sale of land to satisfy defaulted note);
R. H. Wright v. W. H. Rodgers, January 21, 1898 (sale of stock); Fidelity Trust and Safety
Vault Company v. F. L. Fuller, Trustee, January 26, 1898 (arbitration), all in Superior Court
Minutes.

50 Prominent examples include Whit Hancock v. Norfolk and Western Railway Company, 124
N.C. 222 (1899), hereinafter cited as Hancock v. Railway; L. J. Andrews, Administrator v.
State University Railroad Company, Superior Court Minutes, October 9, 1899 ($2,500 judgment
for decedent’s estate); N. Betts v. Western Union Telegraph Company, Superior Court Minutes,
January 21, 1899; Daily Sun, January 21, 1899.

51 Revised Code, 1905, c. 31, codified the state’s divoree, alimony, and child custody laws.

52 Revised Code, 1905, c. 31, ss. 1561, 1563.
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were notorious for being contrived, Durham’s disputes left the impression
that men and women were equally unfaithful to one another. For example,
Thomas Sanford was granted a divorce as the result of adultery by his spouse,
and Laura Weatherspoon won divorce in April, 1898, after her husband’s
indiscretion. Only one case awarded a former wife alimony. Child custody
was never at issue; apparently at that time in the state’s history it was assumed
to be the mother’s obligation and right.s?

Disputes over the ownership of particular items of real or personal property
were another common source of litigation. Most sprang from disagreements
over title to real property, joint tenants’ desire to partition an estate in land,
ejectment from land, conversion of property, or squabbling among heirs as
to the distribution of a testate or intestate decedent’s former property. In
all categories plaintiffs were overwhelmingly successful. Juries were relatively
rare. Unfortunately, the superior court records lack detailed descriptions of
these potentially complex disputes.5

The court also disposed dozens of procedural motions in civil cases.5® Such
maneuvering, which could extend over several court terms, was almost wholly
absent in eriminal prosecutions. Amendments to original complaints, motions
for continuance, amendments to answers, requests for removal to federal court,
notices of appeal, and joinder of parties were all used to prepare cases for
trial. Of course, deft strategy often affected the resolution of a dispute. A
series of appeals from an adverse debt judgment allowed Mrs. L. L. Morehead
five trips to the state supreme court and several years of delay. Most notable,
however, were the frequent attempts of corporate defendants in negligence
actions to remove their cases to what they perceived as friendlier federal
courts. Plaintiffs were not defenseless against such efforts. At least one
informed Durham plaintiff thwarted the jurisdictional grounds for a removal
motion by asking for and receiving from a jury one penny less than the $2,000
minimum required for federal jurisdiction.5

The sort of persons involved in Durham’s civil disputes contrasted sharply
with the county’s criminal defendants. Most significantly, the “ ‘Jim Crow’
element” was almost entirely absent (see table 7). The difference was most
evident in debt-contract cases. Only two of the more than 140 identified litigants
were black, and both were debtors. Of the white disputants, sixty-seven were
corporations or businesses such as insurance companies, banks, tobacco
factories, textile mills, real estate companies, dye and fertilizer factories, and
small merchants. The noncorporate whites, moreover, consisted largely of
Durham’s tobacco and commercial elite. They included Washington Duke,
Brodie Duke, Benjamin Duke, Julian Carr, Edward J. Parrish, James E.
Lyon, and Richard H. Wright, Sr. Other whites typically involved were

5 Thomas Sanford v. Cara Sanford, October 7, 1899; Laura Weatherspoon v. Arch
Weatherspoon, April 6, 1898; Ailste Warren v. William Warren, May 18, September 6, 1899;
W. N. Ladd v. Mary J. Ladd, January 23, 1899, all in Superior Court Minutes.

5¢ Examples include In re J. S. Rogers et al., October 5, 1898 (partition); R. L. Henry v. Thomas E.
Rigsbee, January 27, 1899 (will contest), both in Superior Court Minutes.

55 The statutory basis is Revised Code, 1905, ¢. 12.

56 Morehead Banking Company v. Mrs. L. L. Morehead et al., 126 N.C. 279 (1900), hereinafter
cited as Morehead v. Morehead; Whit Hancock v. Norfolk and Western Railway Company,
Superior Court Minutes, October 4, 1898.
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Table 6
Principal Civil Action Categories, Durham Superior Court, 1898-1899
Category Disposition in favor of Jury
Plaintiff Defendant
Debtor-creditor 75 3 14
Personal injury 6 1 7
Divorce 13 0 12
Property-estate 20 3 9
Total 114 7 42
Table 7
Identifiable Civil Litigants, Durham Superior Court, 1898-1899
Category Litigant
Corporate Corporate Black Black White White
plaintiff defendant plaintiff defendant plaintiff defendant
Debtor-creditor 39 28 0 2 35 42
Personal injury 0 7 1 0 6 0
Divorce 0 0 2 2 3 3
Property-estate 6 6 3 3 6 2
Total 45 41 6 7 50 47
Table 8
Durham Appeals to North Carolina Supreme Court, 1888-1899
Category Number Corporate litigant Affirmed Reversed
Debtor-creditor 5 5 3 2
Personal injury 2 2 2 0
Other tort 2 0 0 2
Tax 1 1 0 1
Criminal 2 0 1 1
Total 12 8 6 6
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middle-class businessmen and professionals such as lawyer Robert B. Boone,
Howell Cobb, manager of Durham’s leading hotel, and Paul Sneed,
coproprietor of a local pharmacy.5”

If the powerful chose not to settle internecine disputes with the dagger
or dirk, it was apparent that, just as in the back alley, some were abler than
others to use authority to their advantage. To be sure, both the wealthy and
the not so wealthy could suffer. Julian Carr, for example, struggled through
the loss of several multi-thousand-dollar judgments. Carr’s misfortunes, which
eventually led to the loss of his tobacco business to the Dukes, indicate that
the leading theme of debt decisions was the ebbing and rising tide of personal
and corporate interests, not a rigid protection of prominent persons. When
debts could not be paid, it was time for a lawsuit, regardless of who might
be the defendant. Even more illustrative of that point than Carr’s plight was
the demise of Edward Parrish. Disasters in Parrish’s local real estate schemes,
which were partly related to national economic depression, eventually led to
court, where one massive adverse judgment cost him $27,000. The debt was
to be paid from the sale of his tobacco trademarks. Parrish’s creditors, who
proceeded to take him into their own organization, were none other than the
local directors of the American Tobacco Company, Benjamin N. Duke and
George Watts. Julian Carr was also a foreclosing creditor of Parrish.5®

In contrast to corporate-dominated contract actions, the characteristics of
plaintiffs in the negligent personal injury cases indicate that civil law could
serve a broader constituency. Whites who sought compensation for negligence
liability tended to be of middling or working-class status. Even one black
plaintiff successfully sued a railroad for personal injuries. Yet it is of great
importance that not one of the town’s thousands of manufacturing employees
dared to sue his local employer for personal injury. Similarly, there were
no recorded negligence actions between citizens of Durham County or between
any citizen and the local government. As a result, although the redistributive
potential of negligence was substantial, in late-nineteenth-century Durham
it was largely unrealized.

The principal function of Durham’s civil court was to regulate and oversee
orderly economic relations, particularly transfers of wealth, among the county’s
leading corporations and capitalists. The overarching goal was a stable and
predictable environment for investment, debt collection, and, ultimately,
private production. No doubt the business of the court was an accurate
reflection of the boundaries of existing law, which was largely unconcerned
with consumer protection, civil rights, business and employer regulation, and
heightened levels of procedural due process. In short, there were simply very
few rights under the law except those associated with the holding, transfer,

57 See B. L. Duke v. James A. Whitted and Tempsey Whitted, September 5, 1898; People’s
National Bank of Lynchburg v. Julian S. Carr, October 4, 1898; Pictorial League v. Paul
Sneed, October 4, 1898, all in Superior Court Minutes; Howell Cobb v. Commissioners of Durham
County, 122 N.C. 307 (1898), hereinafter cited as Cobb v. Commissioners.

58 People’s National Bank of Lynchburg v. Julian S. Carr, October 4, 1898; B. N. Duke and
George Watts v. E. J. Parrish, April 4, 1899, both in Superior Court Minutes; Anderson, Durham
County, 215.

5 For examples, see Daily Sun, January 26, 1899; Alice Ray v. North Carolina Railroad
Company, January 26, 1899, Superior Court Minutes; Hancock v. Railway.
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and exchange of property. Only in the context of railroad accidents, and in
the absence of a scheme of workers’ compensation, was the court’s property
transfer function altered.

Perhaps the elite character of the civil court is best, if ironically,
demonstrated by the only disputes involving black plaintiffs that did not relate
to negligence or divorce. They arose out of a fight over who would control
the property of White Rock Baptist Church, which had just completed a new
and elaborate building in 1896. White Rock was one of the most important
black institutions in Durham. Its legal activity was made doubly ironic by
the fact that the lawsuit involved whether the church should eschew its former
worship practices and become more “intellectual” and less “emotional.” The
disputants included black leader Aaron M. Moore, a physician and cofounder
of the black-owned North Carolina Mutual Life Insurance Company, and the
otherwise obscure E. W. Cannady, Durham’s black lawyer. Even in the black
community Durham’s civil courts were the province of the propertied and
powerful .60

Durham’s superior court functioned as part of the middle tier in North
Carolina’s judicial hierarchy. Above it was the supreme court, which heard
appeals in fourteen of the more than 500 cases decided in Durham during
1898 and 1899. Of those fourteen, twelve were fully argued and decided by
published opinions, while two were dismissed without opinion (see table 8).
Given the social and economic function of the superior court, the sorts of cases
from Durham heard by the state’s highest tribunal were rather predictable.
Ten of the supreme court opinions concerned civil matters, while only two
involved criminal convictions. Only one party in any appeal, Cora Hicks, the
eleven-year-old girl convicted of second-degree murder, was black. In contrast,
corporations were parties in all of the civil actions except one. The substance
of the civil cases ranged from negligence, tax, and contract to malicious
prosecution.$!

The behavior of Durham’s courts suggests that law’s principal function was
to advance the interests of concentrating capital by giving greatest attention
to the protection and security of private property. In contrast, the legal rights
of individuals, which once had been partly protected by widespread ownership
of real property, were for most practical purposes reduced to a jury trial
in a criminal prosecution. The ends of government were demonstrated by
the superior court’s preoccupation with the protection of creditors and thus
the capital market. The law’s role was clear from the imposition of the state’s
strongest sanctions for crimes of theft, not violence. Its function was also
apparent from the bar’s attention to civil matters; the wealth, breeding, and

80 Daily Sun, October 6, 1898; Boyd, Durham, 292-295; Anderson, Durham County, 224. This
case was eventually settled by the parties and a consent judgment entered. It was manifested
in several different suits. See Eaton et al. v. Cannady et al., April 7, 1898; A. A. Atkins et
al. v. A. M. Moore et al., October 5, 1898; White Rock Baptist Church v. A. M. Moore,
January 18, 1899, all in Superior Court Minutes.

61 See, for example, Cobb v. Commissioners (taxation); Morehead v. Morehead (debt); Durham
Dyeing Company v. Golden Belt Hostery Company, 124 N.C. 292 (1900) (contract); Hancock
v. Railway (tort); J. L. Markham v. Alice McCown and F. L. Fuller, 124 N.C. 163 (1899)
(sheriff’s liability); State v. Hicks (murder). Hicks’s appeal was turned back by a ruling that
all unjustified killing, even if accidental, was murder because manslaughter required
provocation.
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race of the legal decision makers; and the relatively limited attention given
by courts to such subjects as corporate-caused personal injury and divorce.
Entirely predictable, then, was the total exclusion, except as objects of control
and punishment, of the impoverished black community.

Certainly this did not mean the law permitted or encouraged stasis. Durham’s
spectacular growth between 1880 and 1910 necessarily produced ever-
changing business conditions. Indeed, change was often facilitated by the law,
as was apparent in the punishment of economic actors, such as Edward Parrish,
who were unable or unwilling to adapt to shifting forces. Yet the precise
reasons for and consequences of decline or success were never really addressed.
Perhaps most telling, it was not deemed legally relevant whether Durham’s
economic losers simply failed to respond to the iron but ultimately fair demands
of the market or instead were crushed by antimarket monopoly-minded actors
like the American Tobacco Company. The failure of Durham’s highest common-
law court to concern itself with that question contrasted sharply with its
willingness to facilitate the ordinary acquisition of property by increasingly
large corporations. Only in the area of negligence law did judges compensate
victims of some corporations for the new costs of modern industry.

Durham’s late-nineteenth-century litigation reveals the realities of
hierarchical social and economic relationships in an emerging industrial
society. The courts outlined the respective public roles and enforceable legal
rights of the capitalist creditor, the middle-class juryman, the mill worker,
and the black laborer with considerable clarity. Durham’s legal experience
helps demonstrate that the city’s modern development was advanced in a
paradoxical environment of ever-increasing wealth, extensive crime, official
discrimination, and gross economic and political inequality. Perhaps most
important, however, the unwillingness of Durham’s New South leaders,
including its legal representatives, to confront that paradox prevented the
creation of new rights and responsibilities, especially rights related to property.
Their actions are unwitting testimony to the intimate relationship between
law, society, and power in a New South community.
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