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The Intersection
of Alcohol Law
and Women'’s
Rights



Presenter
Presentation Notes
Thank you for inviting me.  I wish we were together today, not meeting virtually.  Still, I have to say, preparing for this talk was fun.  I got to combine my day job representing the US beer industry, with my love of history, and fascination with Constitutional Law.  I learned a few interesting things in the process.

First, a couple of disclaimers --


m

Speaker

Disclaimers

THE OPINIONS EXPRESSED HERE

ARE EITHER MY OWN OR I DON,T KNOW

PARROTED FROM OTHERS, AND DO

NOT REFLECT THE VIEWS OF MY AI_I_ TH E

EMPLOYER, THE BEER INSTITUTE,

OR ANY OF ITS MEMBER ANSWERS.

COMPANIES.



Presenter
Presentation Notes
What I say today does not necessarily reflect the views of the Beer Institute or its member companies.  Also, I don’t know all the answers.  And, my best grades were not in Constitutional law.  It’s too late to rescind my invitation, so hang onto your hats, ladies and gentlemen.


EHl ol
As you climb e ladde *ﬂ-l-'i
success, don’t let the boys look

up your dress.
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Presentation Notes
As you climb the ladder of success, don’t let the boys look up your dress.  

That was written on the coffee mug I carried to class as a law student.  There is a lot to that message.  There was also a lot to the woman who gave me the mug.




Presenter
Presentation Notes
This is my maternal grandmother, Mary Elizabeth Waddell Dickman. Born in 1901, she lived her whole life in Rockport, Massachusetts, a small fishing village about 40 miles north of Boston.  She went to work immediately upon graduating high school, became a widow at a young age, and was a working mother when mothers didn’t work outside the home.  She encouraged her daughter, my mother, to attend college at a time women didn’t go to college.  My decision to attend law school thrilled her, and the mug was a gift to remind me that nothing and no one should stop me from pursuing a legal career.  A devout Catholic, she prayed for me and my entire class every single day. If anyone from my class is listening in today, she’s the reason you passed what she called, “copperations.” My grandmother is the inspiration for today’s presentation.  She voted for the first time in the Election of 1924.  I never asked her about that vote, but I suspect she gave Calvin Coolidge the nod.  Not because she was a Republican, but because he was from Massachusetts.  She voted in every Presidential election for the rest of her life.  She also voted in every state and local election.  The local elections were particularly important, because Rockport was a dry town. Every year, the residents met and voted whether to remain dry.  My grandmother showed up and voted dry until she died. My grandmother would be both delighted and slightly appalled to know that for the last 9.5 years, I’ve been General Counsel of the Beer Institute.  Delighted because I’ve achieved professional success and have an interesting job.  Slightly appalled, because she was almost a complete teetotaler.  Not a complete teetotaler.  Almost a complete teetotaler.  She did love the occasional glass of Manischewitz Kosher Concord Grape wine or Bailey’s Irish Cream.  Other than that, she abstained because it seemed hypocritical to drink when you lived in a dry town. 




Presenter
Presentation Notes
Rockport went dry in 1858 and stayed that way until 2005.  This woman, Hannah Jumper, was the driving force.  She convinced 200 townswomen including some of my forebearers, to join her in attacking local bars and saloons with hatchets and axes.  Miss Jumper was fed up with drunken fishermen. She thought closing the bars would solve all the town’s problems.  The fight for temperance was an early focus of the women’s rights movement in the 19th Century.  So was the fight to end slavery.  Both issues were part of an effort to promote social justice to improve the human condition.  Both women and men joined the temperance and antislavery movements, but women soon learned that men wanted to control leadership positions and be the only voices.  Women who defied these limitations learned to organize and execute a political protest.  They also began to advocate more loudly for their own rights.  
Opposition to slavery has an obvious link to social justice, but why the opposition to drinking?   Temperance was part of the social justice equation, because many husbands would drink away their wages, leaving their wives without any money to buy food and sometimes subject to violence.  Women thought prohibition would move families out of the grip poverty, tamp down on prostitution, and create a more perfect society.  They also saw women’s education and women’s suffrage as important in achieving these reforms.



Intersection of
Amendments
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Presentation Notes
My topic is the intersection alcohol law and women’s rights which involves not just a few, but about 7 Amendments to the Constitution.  Some of the Amendments are obvious, while others might surprise you.  Race and racism play a role.  I will touch lightly and briefly on Amendments 14, 15, 18, 19, 21, 24, and 26 of the Constitution.  It will be a very light and brief touch, and don’t worry, there won’t be a test at the end.


14t
Amendment

“But when the right to vote at any election for
the choice of electors for President and Vice
President of the United States,
Representatives in Congress, the Executive
and Judicial officers of a State, or the
members of the Legislature thereof, is denied
to any of the male inhabitants of such State,
being twenty-one years of age, and citizens of
the United States, or in any way abridged,
except for participation in rebellion, or other
crime, the basis of representation therein
shall be reduced in the proportion which the
number of such male citizens shall bear to the
whole number of male citizens twenty-one
years of age in such State.”


Presenter
Presentation Notes
The first amendment is the 14th, one of the post-Civil War amendments.  It addressed, among other things, citizenship rights and equal protection under the law.  That’s what women wanted -- citizenship rights and equal protection under the law.  They had no problem with the 13th Amendment, which ended slavery, but the 14th amendment was an entirely different matter.  Why?  Look at the highlighted word in this excerpt of Section 2 of the 14th Amendment.  The term “male” is used, not just once, but 3 times. Women's rights advocates were outraged. 


th
1 5 “The right of citizens of the United States
to vote shall not be denied or abridged by
Am en d me nt the United States or by any State on

account of race, color, or previous
condition of servitude.”
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Presentation Notes
They weren’t any happier with the 15th Amendment.  This Amendment says the rights of citizens to vote can’t be denied or diminished because of the race, skin color, or previous status as a slave of the voter.  The drafters left out “sex,” which meant states could still deny the vote to females.  Some women's rights supporters, including Susan B. Anthony and Elizabeth Cady Stanton tried to defeat both the 14th and 15th Amendments.  We often think of these women as heroes, but they were far from perfect humans.  They sincerely believed white women were better than black men and should get voting rights first.  When the 14th Amendment was ratified in 1868, and the 15th in 1870, they advocated, without success, for an immediate  universal suffrage amendment. 


Bradwell v.
Illinois, 83 US
130 (1873
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Presentation Notes
Women pressed their case for suffrage and equal protection under the law in state legislatures, Congress and the courts.  

Western territories and states were among the first to extend voting rights to women.  The reason was practical.  The populations of Western territories and states were small, and they needed women’s votes.

Courts were less welcoming to women’s concerns.  In 1873, coincidently the year Mercer University School of Law was founded, the Supreme Court heard the case of Myra Bradwell.  Ms. Bradwell passed the Illinois bar exam but was refused admission to the bar because she was female.  She presented an equal protection claim under Section 1 of the 14th Amendment. The Court found that her rights had not been violated since "the right of females to pursue any lawful employment for a livelihood [the practice of law included]" was not "one of the privileges and immunities of women as citizens." The opinion contains this little gem of a quote:  “The paramount destiny and mission of women are to fulfill the noble and benign offices of wife and mother. This is the law of the Creator.” Wow.


WCTU and Anti-Saloon League



Presenter
Presentation Notes
The fight for temperance was also there.  The suffrage movement and the temperance movement continued to be fairly closely linked. The nation’s first powerful temperance lobbying group was the Women’s Christian Temperance Union, which, believe it or not, continues to exist.  The organization had a fairly-wide slate of goals, including personal temperance (not necessarily Prohibition), missionary work and women’s suffrage. But it was the male-operated Anti-Saloon League that eventually came to wield the greatest degree of power in the temperance movement.  One way they did it was by adopting a laser-like focus on securing a national Prohibition amendment. They didn’t really care about women getting the vote even though women fought for both causes.


“When woman has the ballot, she
will vote solid for Prohibition.”

Resolution of the United States
Brewers Association
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The link between the temperance movement and women’s suffrage created enemies.  The entire US beer industry, concerned about Prohibition, fought women’s suffrage.  Like many, they assumed women would vote as a bloc and Prohibition would be the first order of business.  When your business and livelihood are threatened, it makes sense to fight back, but the beer industry took the fight to a new level.  The United States Brewers Association, which is the predecessor of the Beer Institute did more than pass resolutions and lobby Congress and state legislators.  They actually hired Phoebe Couzins, a prominent suffragist and one of the first female attorneys in this country to join their team in the late 1890s.  Ms. Couzins was in desperate financial straits, so she took the brewers’ money and switched sides.  The brewers paid for her “independent” speaking tours advocating against votes for women. The US Brewers Association also arranged for anti-suffrage and anti-temperance editorials in small-town newspapers across the country.

Ultimately, none of this worked.  States went dry, one by one.  Maine went first in 1851, but by 1913, nine states had statewide prohibition and 31 others had local option laws, allowing local jurisdictions to go dry on their own.  
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Presenter
Presentation Notes
Before we get to the actual Prohibition amendment, let me take a slight detour and point out the 16th Amendment, which is also part of this history.  I know you are all asking -- what in the heck does an amendment allowing for income taxes have to do with Prohibition?  A lot.

Before 1913 and ratification of the 16th Amendment, 70% of the revenue going into the US Treasury came from excise taxes on alcohol.  70%.  Prohibitionists knew they had no hope of outlawing alcohol nationwide without some means of supplanting this revenue.  A national income tax was the answer.  

As the country entered the second decade of the 20th Century, calls for a Prohibition Amendment got louder.  So, too, did calls for universal suffrage.  


18" Amendment

After one year from the
ratification of this article the
manufacture, sale, or
transportation of intoxicating
liquors within, the
importation thereof into, or
the exportation thereof from
the United States and all
territory subject to the
jurisdiction thereof for
beverage purposes is hereby
prohibited.


Presenter
Presentation Notes
With more and more states going dry, you might say Prohibition was almost a foregone conclusion.  Congress proposed the 18th Amendment on December 18, 1917, and by January 16, 1919, it was ratified by 3/4ths of the states. Mississippi was the first state to ratify the amendment followed by my home state, Virginia.  Surprisingly, Kentucky, the bourbon state, was third. 

Upon ratification by the last state, Nebraska, the Anti-Saloon League issued a self-congratulatory statement describing the Amendment as, “the greatest victory for moral reform in America since the Declaration of Independence.”  They might have saved that claim for the 19th Amendment.

The 18th Amendment did not take effect immediately.  There was a one-year delay, which Congress used to draft and pass implementing legislation.
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Presenter
Presentation Notes
The law setting the framework for Prohibition was the Volstead Act, passed by Congress on October 28, 1919.  It passed over President Wilson’s veto.  He vetoed the bill because it established a very broad legal definition for the term “intoxicating liquors” and penalties for producing them. What upset Wilson and surprised many was Congress’s decision to define intoxicating liquors as any alcohol over 0.5% in strength.  It was not illegal to drink intoxicating liquors, but you could not make, sell, or transport them.  And there were some surprising exceptions – hard cider made on a farm, wine used for religious purposes, and medicinal spirits.  That’s right, you could buy liquor with a prescription. That left beer.  Nobody expected beer, the working man’s drink, to be subject to restriction.  It was subject to the harshest restrictions.  You could buy 40% bourbon by prescription, and 14% wine through churches, but you could not buy 5.0% regular beer anywhere, legally.

People had a full year to fill their wine cellars and liquor cabinets, but beer, is perishable and has a relatively short shelf life.  From January 1920 until April 6, 1932, there was just no legal beer.




Presenter
Presentation Notes
Yes, there was illegal beer, but most breweries shut down.  Before the Anti-Saloon laws and Prohibition, there were almost 4,000 breweries across the United States.  Immediately before Prohibition took effect, that number was down to fewer than 1,000. 


Adapt or Perish
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Presenter
Presentation Notes
Many thought Prohibition would last a year or two.  It lasted 13 long years.  Fewer than 100 brewers survived.  

Darwin’s theory about survival of the fittest should really say, survivors are the ones who adapt to their circumstances.  

The surviving brewers adapted.  They sold malted milk, soda, yeast, eggs, ice cream, and a host of other products to keep their doors open.  Some of these breweries are still in business today.  Anheuser Busch and Molson Coors are two of them.  They are major employers, major taxpayers, and major contributors to our economy.  Those companies continue to adapt to changing times, changing consumer preferences, and changing laws and regulations.  


The Enforcer
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Presentation Notes
By the way, a 32-year old woman, Assistant US Attorney General Mabel Walker Willebrant, was the chief enforcer of Prohibition and the Volstead Act.  She may look beatific in this photo, but she was tough and went after bootleggers with a vengeance.  She assumed President Herbert Hoover would reward her hard work by appointing her Attorney General.  She was wrong.  He passed her over and gave the job to a man.
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Presenter
Presentation Notes
That brings me back to women’s rights and the suffrage movement. Suffragists communicated their message with parades, silent vigils, and hunger strikes. They were heckled, arrested, jailed, and even physically abused, all for protesting in front of the White House.  Sound a little familiar?  

The abuse suffered by these largely middle and upper-class women alarmed many Americans, and calls for a Constitutional Amendment became louder.  Still, there was opposition, particularly from Southern states.  They feared the power of black women voting in blocs.  Black men gained the vote, at least in theory under the language of earlier amendments, but giving black women the vote was a bridge too far.  

It took more than the 19th Amendment to give black women secure voting rights, but they do vote in significant numbers, outpacing black men. In 2016, 64% of eligible Black women said they voted, compared with 54% of eligible Black men. 


19t Amendment

The right of citizens of the United States to vote shall
not be denied or abridged by the United States or by
any State on account of sex.

Congress shall have power to enforce this article by
appropriate legislation.



Presenter
Presentation Notes
Despite opposition from Southern states and calls by some for an amendment extending the vote to white women, only, the 19th Amendment passed without that limitation.

The amendment was first introduced in Congress in 1878 but was not passed until 1919. That’s the same year, Kathryn Jackson, Mercer Law’s first female graduate, opened the door for the rest of us.

The 19th Amendment was ratified in August 1920.  One hundred years ago.  An amazing achievement for which many dedicated and hard-working women and a couple of men deserve credit.



Voting Starts
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Voting started shortly after ratification with the election of 1920, a contest between Republican Warren G. Harding and Democrat James Cox.  Harding won in a landslide.  

Despite expectations that women would vote en masse and in unified blocs during the election of 1920, the reality was somewhat different.  For the election of 1920, only about 1/3 of eligible women actually cast a vote.  For some, especially black women, there were state and local obstacles to the free exercise of their right to vote.  However, for many women, regardless of race, the problem was more basic – they didn’t know how to vote.  It was a completely foreign, male-dominated system.  

The League of Women Voters organized to help women register and exercise their new right.  Education and registration of voters remains their focus and mission today.  You see the League of Women Voters at every naturalization ceremony and out in local communities encouraging citizens to vote.
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Presenter
Presentation Notes
Ratification of the 19th Amendment did not make women completely equal citizens.  They remained second class, not first-class citizens.  For example, women could not serve on federal juries until 1957, the year after I was born.  I could give you a laundry list of other examples, but I will keep it to one very personal example.  In 1907, Congress passed the Expatriation Act, which mandated that “any American woman who marries a foreigner shall take the nationality of her husband.” Upon marriage, regardless of where the couple lived, the woman assumed her husband’s legal identity. If the husband was not a US citizen, the wife was not a US citizen.

My paternal grandparents, Anthime and Bertha Desrosiers, married in February 1915.  She was born in the United States, while he snuck across the border from Canada in 1914.  She lost her American citizenship the moment she married him.  Almost like magic, however, she regained her citizenship when my grandfather was naturalized in 1917.  

The Expatriation Act was the law of the land until late in 1922.  And, even after it was no longer in effect, many women had to petition to get back their US citizenship.  The point is -- the 19th Amendment opened the voting booth, but it did not make women equal to men in the eyes of the law.


A Failed Experiment


Presenter
Presentation Notes
Ironically, women and men were equal when it came to ignoring Prohibition. During Prohibition, millions of Americans, male and female, drank illegal alcohol.  The illegal production and sale of liquor were commonplace.  Illegal drinking establishments opened in every city and many small towns.  Organized crime thrived in this environment.  Prohibition is largely remembered as a time of gangsters, bootleggers, and speakeasies, not a time of great progressive advances or reforms.




Presenter
Presentation Notes

The core rationales for Prohibition were protection of families, reduction of crime and violence, and reduction of harmful drinking.  Those core rationales were not borne out by lived experience during Prohibition. What do you do when that happens?  Do you adjust your reasoning or do you admit failure?  Women were among the first to recognize and admit that Prohibition was counterproductive and costing the nation billions of dollars. Change was necessary, especially as the country was in an economic Depression.  Repeal would reduce crime and violence, create jobs and, surprise, surprise, generate tax revenue.

 Women put their organizing and protest skills to work and fought for repeal of the 18th Amendment.  Many viewed temperance as a women’s issue.  With women urging repeal, the 21st Amendment gained support.


e Section 1. The eighteenth article of amendment to
the Constitution of the United States is hereby
repealed.

2 1St e Section 2. The transportation or importation into
any state, territory, or possession of the United

A m e n d m e nt States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby
prohibited.


Presenter
Presentation Notes
Congress proposed the 21st Amendment on February 20, 1933,  States had 7 years to ratify it.  Ratification took less than a year.  Utah approved the amendment on December 5, 1933, a day we celebrate as Repeal Day.  

The 21st Amendment is unique among the 27 amendments of the U.S. Constitution for two reasons.  It is the only amendment to completely repeal another amendment.  It is the only amendment approved by state ratifying conventions.  All other amendments have been ratified by state legislatures.  

By the way, Georgia took no action to ratify the 21st Amendment.  Georgia didn’t even ratify the 9th Amendment until 1971.




Presenter
Presentation Notes
Here’s a bit of 21st Amendment trivia.  Beer became legal again several months before ratification of the 21st Amendment.  President Franklin Roosevelt made a campaign promise to bring back beer and Congress cooperated.  President Roosevelt signed the Cullen-Harrison Act on April 7, 1933.  This law changed the definition of “intoxicating liquors” by excluding low-alcohol beer.  We now celebrate April 7 as “National Beer Day.” 
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The 1960s
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For the sake of brevity, I’m skipping a couple of decades and going straight to the 1960s.  The 1960s brought us the  24th Amendment, which abolished poll taxes in federal elections.  Congress also passed the Voting Rights Act of 1965, targeting barriers to voting at the state and local levels.  Many consider the Voting Rights Act one of the most far-reaching pieces of civil rights legislation in US history. I cannot give it justice in the short time I have remaining, so I’ll talk instead about the Civil Rights Act of 1964, its effect on women’s right, and its connection with alcohol.


An Unexpected Ally
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Presentation Notes
The Civil Rights Act of 1964 prohibits discrimination on the basis of race, color, religion, sex, and national origin.  It was later amended to include sexual orientation.  This is Congressman Howard Smith of Virginia.  In the mid-1960s, as Chairman of the Rules Committee, he was the 5th most powerful Member of Congress. He was staunchly opposed to the Civil Rights Act, because the bill outlawed race discrimination, including school segregation, and Smith was a staunch segregationist.  He tried to keep the bill bottled up in the Rules Committee.  When the bill finally made it to the floor, he was the one who proposed adding “sex” as a protected class.  Some say it was a joke, others say it was an attempt to kill the bill.  Still others say Smith preferred outlawing gender discrimination to outlawing race discrimination. He certainly had allies on that point.  Many feared that a bill outlawing race discrimination but not sex discrimination would work to the disadvantage of white women.  Yes, white women.  

The Civil Rights Act of 1964 passed and was signed into law with the word “sex” included.  


Bars and Classrooms
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Presentation Notes
Women’s right advocates used the Civil Rights Act of 1964 to extend women’s rights.  They got unaccompanied women into bars.  The rationale for keeping women out was that women would distract men conducting business in those bars.  Unaccompanied women were also presumed prostitutes.  Why else would they be in bars?  The Civil Rights Act of 1964 prohibited discrimination in public accommodations, so restrictions on unaccompanied women went by the wayside.

Colleges and universities also opened to women.  While my alma mater, Virginia Tech, went coed in 1921, the University of Virginia did not admit women until 1970.  As fate would have it, Howard Smith’s granddaughter was one of those first 250 women admitted to UVA that Fall.  Education was always a goal for the women’s rights movement.  Imagine how if felt when admission for women to many well-known colleges and universities did not occur until 50 years after ratification of the 19th Amendment.  Even then, the doors of some remained closed.  Virginia Military Institute, a public university, remained closed to women until 1996 when a Supreme decision written by Ruth Bader Ginsburg struck down their male-only admission policy.


The right of citizens of the
United States, who are
eighteen years of age or older,
to vote shall not be denied or
abridged by the United States
or by any State on account of
age.

26t Amendment



Presenter
Presentation Notes
The last amendment I want to mention, the 26th Amendment, also plays a role.  Until 1971 and ratification of the 26th Amendment, you could drink at 18, be drafted and sent off to war, but you could not vote.  The 26th Amendment lowered the universal voting age in America from 21 years to 18 years. The 26th Amendment gave millions of young Americans, including millions of young women, the power of the vote.  My generation was the first to benefit, but younger generations are now changing the world with their votes.
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Presentation Notes
I can’t talk about the intersection of alcohol law and women’s rights without mentioning Craig v. Boren and Ruth Bader Ginsburg.  Before she became a Supreme Court Justice, Ginsburg challenged laws like the Oklahoma statute which allowed women to purchase low-alcohol beer at 18 but kept the product away from men under 21. In what was called the, “Frat Boy” case, Ginsburg argued that the law violated the equal protection clause of the 14th Amendment.  The State argued, in turn, that the 21st Amendment gave states control over whether, when, and how alcohol could be sold.  The Supreme Court held that the operation of the Twenty-first Amendment does not alter the application of equal protection standards and that women and men should have an equal right to buy low alcohol beer at the same age.  This was a roundabout way of protecting women’s rights, but it worked. Equal treatment means equal treatment both ways.
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Presenter
Presentation Notes
Justice Ginsburg once said, “women belong in all places were decisions are made.”  Voting booths are places were decisions are made.  This is only 26th Presidential election in which women have had a Constitutional right to vote.  I just voted early in Virginia.  It was my 12th time casting a vote in a presidential election.  Like my grandmother and my mother before me, I never miss a chance to vote. And there are many women like me.  In every U.S. presidential election dating back to 1984, women reported having turned out to vote at slightly higher rates than men.  In 2016, 63% of eligible female voters cast a ballot as compared with 59% of male voters. 



Why vote?

Elections have consequences.

Not voting is giving up your voice.

It’s your money.

Voting is an opportunity for change.

The community depends on you.


Presenter
Presentation Notes
Here are some of the reasons I vote.  I hope you have your own reasons for voting and that you do, in fact, vote.

Oh, by the way, the sale of alcohol is legal on Election Day in Georgia.  Celebrate with a cold beer after you vote and above all, celebrate responsibly.


Cheers and
Thank You!

Ud
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Presenter
Presentation Notes
Thank you for your time, thank you Dean for inviting me.  

Wear a mask, stay safe and perhaps soon, we can all get together and enjoy a cold beer.

I’ve received a few questions in advance, but if you want to ask a question, write it in the chat function now.
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